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BEARING OF NON-CATHOLIC BAPTISMS 
ON MATRIMONIAL CAUSES * 


HE problem of the validity of baptisms conferred in 
non-catholic denominations is of great importance in 
judging marriage cases and it has been the source of 
much controversy among canonists in recent years. We will 
consider this problem in light of the response of the Supreme 
Sacred Congregation of the Holy Office of December 28, 1949. 
The Council of Florence in the Decree for the Armenians 
gives the essential elements for the valid administration of 
the sacraments: 


Omnia sacramenta tribus perficiuntur, videlicet rebus tamquam 
materia, verbis tamquam forma, et persona ministri conferentis 
sacramentum cum intentione faciendi quod facit Ecclesia: quo- 
rum si aliquod desit, non perficitur sacramentum.! 


Hence there are three requirements for a valid sacrament: 
due matter, the prescribed form, and the intention of the 
minister to do what the Church does. 

We are primarily interested in the intention required of 
the minister for the valid administration of baptism. The 
response of the Supreme Sacred Congregation of the Holy 
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Office was given in order to settle the controversy regarding 
the validity of non-catholic baptisms “ex parte intentionis 
ministri”. 

The Council of Trent defined the need of an intention on 
the part of the minister in conferring a sacrament: 


Si quis dixerit in ministris dum sacramenta conficiunt et con- 
ferunt non requiri intentionem saltem faciendi quod facit 
Ecclesia: A.S.? 


This definition was directed against the Protestant theolo- 
gians who held that the sacraments were nothing but signs to 
excite and increase the faith of those who received the sacra- 
ments. Because of this erroneous idea of the efficacy of the 
sacraments they maintained that nothing was required for 
the validity of a sacrament except that the external rite be 
performed correctly. In their view, therefore, no intention 
was required of the minister since the intention being internal 
would in no way help to foster the faith of the person receiv- 
ing the sacrament. Alexander VIII condemned the proposi- 
tion: 


Valet baptismus collatus a ministro, qui omnem ritum ex- 
ternum formamque baptismi observat, intus vero in corde suo 
apud se resolvit: Non intendo quod facit Ecclesia.® 


In view of this condemnation a baptism would be invalid if 
conferred by a minister who places the external rite but in 
his mind expressly excludes the intention to do what the 
Church does. 

The minister of every sacrament must have the intention to 
do what the Church does. If he does not have this intention 
the sacrament will be invalid just as it is invalid when either 
the matter or form are essentially defective. The difficulty 
lies in ascertaining the existence of the “ intentio faciendi 
quod facit Ecclesia”. 


2Conc. Trident., sess. VII, De sacramentis in genere, c. 11; Denzinger- 
Bannwart, n. 854. 
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It is certain that the minister need not have the explicit and 
distinct or determinate intention to do what the Church does. 
If such an intention were required it would be impossible for 
a pagan to baptize validly without further knowledge of the 
nature of baptism. It suffices if the minister of baptism have 
@ generic intention of doing what the Church does, or what 
Christ commanded, or what Christians are accustomed to do.* 
Therefore, non-catholic ministers, who consider their own sect 
to be the true Church of Christ, baptize validly if they con- 
fer baptism because of the command of Christ. If a non- 
catholic minister should have two contrary intentions, the 
one to baptize in accord with the command of Christ, the 
other not to baptize as the Catholic Church does, the sacra- 
ment would be either valid or invalid depending upon which 
intention was the predominant one.’ If the first were the 
predominant intention the baptism would be valid; if the sec- 
ond were predominant the baptism could be invalid. If, after 
due investigation, there remains an insoluble doubt regard- 
ing the predominant intention, the validity of the sacrament 
is doubtful. 

The minister of a sacrament need not intend what the 
Church intends; he need not intend to confer a sacrament nor 
need he intend to produce the effects of the sacrament. What 
is required of the minister is not the intention to achieve the 
same result as the Church but to perform the same action. 

Neither probity nor faith are required on the part of the 
minister for the valid administration of baptism.’ The con- 
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stant tradition in the Church has always been that heretics, 
and even infidels, can have the intention to do what the 
Church does, and can validly baptize as long as the pre- 
scribed matter and form are used. They have the intention 
to do what the Church does by uniting their intention to that 
of the one requesting baptism. The minister need not con- 
sider baptism a sacred rite in his own mind as long as he 
administers it knowing that it is considered as sacred by the 
one requesting it.2 Baptism would be conferred invalidly if 
conferred out of derision or in a joke.”® 

It is the common teaching of theologians that the minister 
must have an internal intention of doing what the Church 
does.12 An external intention, which is the intention of 
merely placing the external rite, even though this is done 
seriously, does not suffice. The intention of the minister of 
a sacrament can have as its object, the external rite alone, 
the rite as considered sacred by others, the rite as regarded 
sacred by the minister, or as it is productive of certain 
effects on the soul. In order to assure the validity of the 
sacrament the minister must intend the external rite and he 
must intend it inasmuch as it is considered sacred by others.?? 
It is not necessary that he consider it as sacred or as a sacra- 
ment, nor is it necessary that he intend the specific effects of 
the sacrament. 

It is evident that non-catholic sects have views on baptism 
which are at variance with the teaching of the Church, and 
it is equally clear that the notions of individual ministers in 
these sects, who do not accept the official teaching, are even 
farther removed from the true Christian doctrine on baptism. 


8 Pruemmer, op. crt., p. 57, n. 69. 


®Cappello, Tractatus Canonico-Moralis de Sacramentis, I, (4. ed., Romae: 
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Many Protestant denominations deny entirely the sacra- 
mental character of baptism. They deny any regenerative 
effect in baptism which would result in the forgiveness of sins 
or any other internal effect on the soul of the person baptized. 
Baptism is considered a symbol but not a cause of the rebirth 
of the soul. It isa ceremony of initiation into a church. Gen- 
erally, however, Protestants admit that Christ instituted bap- 
tism and their custom is to use valid matter and form in ad- 
ministering baptism. 

Because of these erroneous views of Protestant sects on 
baptism, some Catholic theologians have cast a doubt on the 
validity of Protestant baptisms in general. Thus Lehmkuhl 
expressed the opinion that Protestant baptisms in the United 
States should be considered of doubtful validity. He held 
that converts received into the Church should be rebaptized 
conditionally unless Catholic witnesses testify to the valid 
baptism previously received in a Protestant sect.1? Aertnys- 
Damen hold that, in practice, baptisms conferred by ministers 
of sects who do not consider baptism to be necessary for sal- 
vation should be repeated conditionally when one is receiving 
converts into the Church. The reason for this policy is the 
widespread carelessness of ministers which could easily result 
in the use of invalid matter or form, or in the lack of the in- 
tention to do what the Church does.“ 

Other authors have gone even farther in questioning the 
validity of non-catholic baptisms. They maintained that 
baptisms conferred in some of the larger Protestant denomi- 
nations should be considered presumptively invalid. This 
presumption would be based on the lack of the required inten- 
tion on the part of the minister. Because of this presumption 
‘these baptisms would be considered invalid until proof of 
validity could be furnished. The baptisms should be con- 
sidered as invalid, it was maintained, in the reception of con- 


13 Lehmkuhl, Theologia Moralis (6. ed., 1890), Vol. II, p. 17, n. 19. 
14 Aertnys-Damen, T'heologia Moralis (14. ed., Taurini: Marietti, 1944), Vol. 
II, p. 17, n. 53. 
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verts into the Church, in the granting of dispensations for 
mixed marriages, and in the judging of marriage cases.*° 


Because of the controversy and the wide repercussions the 
adoption of the above opinion would have on canonical prac- 
tice in judging matrimonial cases, the matter was brought to 
the attention of the Supreme Sacred Congregation of the Holy 
Office. After a thorough study of the question, the Sacred 
Congregation, in its general session on December 21, 1949, 
issued the following decree: 


Ad Supremam hanc S. Congregationem a nonnullis Statuum 
Foederatorum Americae Septentrionalis Ordinariis delatum fuit 
DUBIUM: 


Utrum, in diiudicandis causis matrimonialibus, baptismus in 
sectis Discipulorum Christi, Presbyterianorum, Congregationa- 
listarum, Baptistarum, Methodistarum collatus, posita neces- 
saria materia et forma, praesumendus sit invalidus ob defectum 
requisitae in ministro intentionis faciendi quod facit Ecclesia 
vel quod Christus fieri iussit; an vero praesumendus sit validus, 
nisi in casu particulari contrarium probetur. 


Feria IV, die 21 decembris 1949 


E.mi ac Rev.mi DD. Cardinales, rebus fidei ac morum tutandis 
praepositi, praehabito RR. DD. Consultorum voto, proposito 
dubio respondendum mandarunt: 

Negative ad primam partem; affirmative ad secundam. 
Sequenti autem Feria V, die 22 eiusdem mensis et anni, Ssmus 
D.N.D. Pius, divina Providentia Papa XII, in solita Audientia 
Exemo P.D. Adsessori S. Officii impertita, relatam sibi EMorum 
Patrum resolutionem adprobavit, confirmavit atque publicari 
lussit. 

Datum Romae, ex aedibus S. Officii, die 28 decembris 1949. 


Petrus Vicorita, Supr. S.C.S. Officti 
Notarius.1¢ 


15 Donovan, “Are Protestant Baptisms Ordinarily Valid? "—The Ecclesi- 
astical Review, LX XIV, 180 (Feb. 1926). 
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In this response the Supreme Sacred Congregation of the 
Holy Office declares that baptisms in the five sects expressly 
mentioned are to be presumed valid until proved invalid. 
This declaration is made on the presumption that valid mat- 
ter and form are present. This response was approved “ in 
forma communi” by the Supreme Pontiff. Hence it remains 
an act of the Congregation and not an act of the Holy Father; 
the response is therefore authoritative but not infallible since 
it is not vested with the supreme authority of the Holy 
Father." 

The first sect mentioned is that of the Disciples of Christ. 
The members of this sect are often termed Campbellites since 
the sect was founded by the Reverend Thomas Campbell, an 
ex-Presbyterian minister, at the beginning of the nineteenth 
century in the State of Pennsylvania. They owe their origin 
to a movement away from creeds and rituals and towards a 
return to the Bible.*® They emphasize the importance of bap- 
tism in line with their stress on the Bible. Because of their 
general opposition to ritual, they do not have any official 
baptismal ritual. In baptizing, their ministers use the matter 
and form as contained in the Bible and consider immersion as 
the only legitimate form of baptism. The idea of baptism as 
a spiritual rebirth is definitely repudiated since this rebirth 
is solely the effect of a confession of faith with the whole heart 
in the personal living Christ. Baptism is symbolic, signifying 
the death and burial to sin and a rebirth to a life of righteous- 
ness in Christ.’® 

The Presbyterian church, though terming baptism a sacra- 
ment, denies regeneration through baptism. The Holy Ghost 


~ 17Cicognani, Canon Law (translated by O’Hara-Brennan, Philadelphia: 
Dolphin Press, 1935), p. 80. 

18 Algermissen-Grundner, Christian Denominations (Herder, 1945), p. 826; 
Religious Bodies, United State Department of Commerce, Bureau of Census, 
1926, Vol. II, p. 474. 

19 Religious Bodies, p. 474; Goodwine, The Reception of Converts, The 
Catholic University of America Canon Law Studies, n. 198 (Washington, D. C., 
The Catholic University of America Press, 1944), p. 291. 
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alone is the author of spiritual rebirth, whereas baptism is a 
solemn admission of the party into the visible church and a 
seal or symbol of a regeneration already effected. Baptism is 
necessary by a necessity of precept, not by a necessity of 
means, since regeneration can be obtained without baptism. 
This sect admits infants to baptism and considers that a mat- 
ter of precept. By baptism the infant becomes a member of 
the visible church and is consecrated to the services of Christ. 
The form used is valid since it corresponds to the scriptural 
formula. Dipping of the person baptized into the water is not 
necessary, since water may be applied either by pouring or 
sprinkling.” 

The principle of autonomy prevalent in the Congregation- 
alist sect permits each individual church to frame its own 
statement of doctrine. Hence there is no official teaching in 
this sect with regard to baptism. There is, however, what is 
termed a general consensus in such matters whereby doctrines 
are widely accepted without being authoritative. Baptism, 
though often referred to as a sacrament, is more accurately de- 
scribed as an ordinance. Baptism is considered as symbolic, 
signifying the cleansing from sin, the union of the baptized 
person with Christ, and the imparting of the Holy Ghost. 
Baptism is also considered a ceremony of initiation into the 
church. Infant baptism is quite common though not prac- 
tised universally. The infant, in baptism, becomes a member 
of the family of Christ, though not a full-fledged member of 
the church. It is an act of consecration of the infant to the 
service of God by a covenant entered into between the parents 
and the church. This sect does not have an official ritual uni- 
versally accepted by all the churches. By custom the scrip- 
tural form is used and water is applied by sprinkling, though 
other forms of baptism are not forbidden.** 

There are perhaps more reasons for doubting the validity 
of baptisms conferred in the Baptist church. The various 


20 Donovan, art. cit., pp. 167-176; Goodwine, op. cit., pp. 238-239. 
21 Religious Bodies, pp. 456-458; Goodwine, op. cit., p. 184. 
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Baptist groups have no official ritual since they are opposed 
to ritualism in principle. In their doctrine, the church is 
composed of regenerated persons who have been baptized 
after their profession of personal faith in Christ. Infant bap- 
tism is held to be unscriptural. Baptism is to be conferred by 
immersion and other forms are not recognized.22_ Baptism is 
symbolic, typifying Christian character already acquired by 
faith. Faith produces the internal change in the soul which 
we term regeneration. Baptist churches have no official ritual 
though, in practice, they use the correct form of baptism. 
However, it is quite a general practice to prefix certain ex- 
pressions to the scriptural form of baptism in order to indi- 
cate the belief of Baptists in symbolic baptism. Such expres- 
sions are, “ In testimony of the rebirth that your faith has al- 
ready brought you ”, or, “ Because of your testimony that you 
accept Jesus Christ as your Savior.” *8 

The Methodist church holds that baptism is a sign distin- 
guishing Christians from others and a symbol of regeneration 
or spiritual rebirth. Hence they too deny baptism to be re- 
generative. The custom of baptizing infants is retained by 
the Methodist church. The scriptural form of baptism is re- 
tained and water is applied either by sprinkling, pouring, or 
by immersion. 

The five sects mentioned in the response of the Supreme 
Sacred Congregation of the Holy Office hold baptism to be 
symbolic, signifying a spiritual rebirth which has already 
taken place. Baptism does not have a regenerative effect 
since it produces no internal change in the soul of the recipi- 
ent. Baptism is held to have been instituted by Christ. The 
ritual as practised in these sects contains the essential ele- 

=ments of the matter and form prescribed by Christ. 

In his commentary on this response, Hirth states that, 
though this response must be limited in effect to baptisms 


22 Religious Bodies, p. 82. 
23 Donovan, art. cit., p. 175. 


24 Donovan, loc. cit. 
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conferred in the sects expressly named, yet it does furnish an 
argument “a pari” in favor of the presumptive validity of 
baptisms in sects which hold similar views.” In this sense 
one could argue for the presumptive validity of baptisms con- 
ferred by ministers of the General Conference of Seventh Day 
Adventists. With even more force we can argue for the pre- 
sumptive validity of baptisms conferred in sects which hold 
that baptism does have a regenerative effect. The following 
Protestant denominations may be listed as holding that bap- 
tism does produce an internal effect in the soul: the Protes- 
tant Episcopal Church, the Lutheran churches, and the Church 
of Jesus Christ of Latter Day Saints (Mormons). 

Since the response of the Supreme Sacred Congregation of 
the Holy Office which we are considering was an answer to a 
question which had been proposed, it is necessary to keep in 
mind the nature of the question in order to understand the 
full meaning of this response. The question was not, whether 
baptisms conferred in these five Protestant sects are valid or 
invalid. It was, whether these baptisms are to be presumed 
valid or invalid. In other words, in investigating the validity 
of the baptisms are we to begin with the presumption of their 
validity or of their invalidity. The answer given is that the 
initial presumption must be in favor of the validity of the 
baptisms. The Sacred Congregation of the Holy Office does 
not declare them to be valid. The objective validity of a bap- 
tism cannot be determined by a presumption but by direct 
evidence which requires a thorough investigation of the indi- 
vidual baptism. Actually many baptisms conferred in these 
sects are valid whereas many others are almost certainly in- 
valid just as a Catholic baptism would be invalid if through 
neglect an essential element were lacking. 

The Code of Canon Law defines a presumption as a “ rei 
incertae probabilis coniectura.”** A presumption is there- 


25 Huerth, Periodica de Re Morali, Canonica, Itturgica, XXIX, 107 (March 
15, 1950). 


26 Canon 1825. 
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fore a probable conjecture concerning a matter which is un- 
certain. From circumstances which usually accompany a fact 
we conclude to the existence of the fact. A presumption is a 
legal presumption if it is contained in the law; it is a personal 
presumption when it is established by the judge. A legal pre- 
sumption is twofold: “iuris”, or a simple legal presumption 
and “wuris et de wre”, or an inevitable legal presumption. 
Canon Law permits only indirect proof to overcome an in- 
evitable legal presumption. Direct as well as indirect proof 
is admissible against a presumption “ iuris simpliciter”. In 
the response with which we are dealing, the presumption es- 
tablished by the Supreme Sacred Congregation of the Holy 
Office is a presumption “zuris simpliciter” since contrary 
proof without any restrictions is admitted. The presumption 
established is an application of a general presumption in favor 
of the validity of acts whose existence has been established. 
This is considered the most cogent of all presumptions and 
hence has been termed the “Regina Praesumptionum ”.*7 
The effects of a legal presumption are determined in Canon 
1827. The one who is favored by a legal presumption is 
freed from the burden cf proof which devolves on the one who 
would deny the existence of the fact so presumed. Conse- 
quently if proof is not furnished to overcome this presump- 
tion, a decision must be made which favors the legal presump- 
tion. Hence, applying the general principles to the case of 
non-catholic baptisms, they must be adjudged valid as long as 
proof of their invalidity is not presented, with all the canoni- 
cal consequences of a valid baptism. This is true even though 
there may remain some doubt about the validity of the bap- 
tism which cannot be dispelled by direct evidence. 
~ The response in question establishes a presumption in favor 
of these baptisms “ ex parte intentionis’’, since that was the 
point at issue in the controversy and the question proposed to 
the Supreme Sacred Congregation.”* It is clear from the re- 


27 Doheny, Canonical Procedure in Marriage Cases, I, Formal (2. ed., Mil- 
waukee: Bruce, 1948), 423. 


28 Huerth, art. cit., p. 110. 
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sponse that the intention to confer a symbolic baptism does 
not automatically invalidate it. The point that is stressed in 
the teaching of these sects is that their ministers intend to 
confer a baptism that symbolizes spiritual regeneration but 
does not produce it. Despite this intention the Supreme Sa- 
cred Congregation declares that we must consider them to have 
the predominant intention to do what Christ commanded. 
This presumption is based on the circumstances of their faith 
in Christ and their use of the matter and form prescribed by 
Christ. This presumption does not rule out the possibility 
that in a given case the intention to confer symbolic baptism 
could make the baptism invalid. That would be the case if 
the intention to confer symbolic baptism were predominant; 
because of the presumption in favor of the validity of these 
baptisms the existence of a predominant intention to confer 
symbolic baptism would have to be proved in an individual 
case. 

The Supreme Sacred Congregation of the Holy Office, in 
this recent response, does not establish a presumption in favor 
of the validity of these baptisms “ ex parte materiae”’ or “ ex 
parte formae”’. The Supreme Sacred Congregation appar- 
ently takes for granted that these Protestant sects generally 
use valid matter and form.?? Undoubtedly the question was 
investigated thoroughly before the response was given. A 
study of the rituals as well as the usage of these sects does 
show that valid matter and form are as a rule employed. 

The Supreme Sacred Congregation establishes a presump- 
tion in favor of the validity of these baptisms “ in diiudicandis 
causis matrimonialibus”’. The presumption applies therefore 
only to decisions in matrimonial cases. In accordance with 
the axiom, “ Legislator, quod voluit expressit, quod noluit 
tacit”, the Supreme Sacred Congregation of the Holy Office 
did not intend to establish this presumption as a solution for 
all doubts concerning the validity of these baptisms.*° 


29 Beste, “The Minister’s Intention in Baptism,”—The American Ecclesi- 
astical Review, CX XII, 262 (April 1950). 


30 Beste, art. cit., p. 260. 
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The presumption does not apply when there is question of 
receiving converts into the Church. With regard to the re- 
baptism of these converts we must follow former instructions 
on the procedure to be observed. The Supreme Sacred Con- 
gregation of the Holy Office had previously declared that in 
these cases we must investigate their baptism in a non-cath- 
olic sect. If the investigation shows the non-catholic baptism 
to be invalid, they are to be baptized absolutely. If the in- 
vestigation shows their non-catholic baptism to have been 
valid, they may not be rebaptized. If after due investigation, 
there remains a doubt about the validity of the non-catholic 
baptism, or if no investigation can be made which would shed 
any light on the validity of the baptism, they are to be re- 
baptized conditionally.*t Hence in the case of a convert who 
is being received into the Church, it will generally be neces- 
sary to rebaptize conditionally because of a doubt about the 
validity of a non-catholic baptism.** However, in making a 
decision regarding a, marriage contracted by that same person, 
the non-catholic baptism may be considered valid. 


The Supreme Congregation of the Holy Office does not have 
in mind marriages about to be contracted between a Catholic 
and a baptized non-catholic when establishing the presump- 
tion. These cases are not strictly speaking “ causae matri- 
moniales’”’. Hence the response will have no effect on pres- 
ent policies in granting dispensations for such marriages. If 
a Catholic wishes to marry a baptized Protestant, an investi- 
gation should be made of the Protestant baptism, if that is 
possible. If this investigation shows the non-catholic baptism 
to have been valid, a dispensation from the impediment of 
mixed religion will be granted. If the non-catholic baptism is 
found to be certainly invalid, a dispensation from the impedi- 
ment of disparity of cult will be in order. If the validity of 
the non-catholic baptism is doubtful or if an investigation 


319.08. Off., 20 nov. 1878—Fontes, n. 1058. 


82 Sabetti-Barrett, Compendium Theologiae Moralis (29. ed., Neo-Eboraci: 
Pustet, 1920), p. 582, n. 662, q. 4. 
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cannot be made, a dispensation from the impediment of mixed 
religion and disparity of cult “ad cautelam ” will be granted. 
This will solve the doubt in a practical way without applying 
any presumptions and assuring the validity of the marriage. 
This policy seems to have the approval of the Holy See since 
the Quinquennial Faculties granted Bishops, give them the 
power to dispense from the impediment of mixed religion and 
disparity of cult “ad cautelam ” when there is a doubt about 
the validity of the non-catholic baptism.** Hence in a given 
case the baptism of the non-catholic party could be considered 
doubtful, which would warrant the issuance of the dispensa- 
tion from disparity of cult “ ad cautelam”’, and yet in judging 
the validity of the marriage of that same party, the non- 
catholic baptism would be presumed valid. 

The reason why the presumption in favor of the validity of 
non-catholic baptisms is not applicable in these two cases is 
the axiom “in dubio pars tutior eligenda est”. This axiom 
requires that we follow the safer opinion when there is ques- 
tion of a means necessary for salvation. Hence there is an 
obligation to rebaptize converts when there is even a slight 
doubt about the validity of their non-catholic baptisms.** 
The same axiom must be followed when there is question of 
the validity of a sacrament or where there is question of the 
certain right of another party. We must do all in our power 
to assure the validity of the marriage contracted between a 
Catholic and the baptized non-catholic. The validity of the 
marriage is assured by the dispensation from disparity of cult 
“ad cautelam”’. 

The “causae matrimoniales”’ for which the presumption 
was established by the Supreme Sacred Congregation of the 
Holy Office includes those marriage cases in which there is 
question of the bond of a marriage already contracted. There 
are two categories of such “causae matrimoniales”. There 
are, in the first place, those cases in which the validity of the 


83 Beste, art. cit., p. 261. 
34 Huerth, art. cit., p. 111. 
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marriage bond is questioned and the validity of the bond de- 
pends on the validity of a non-catholic baptism. Thus in a 
case of a marriage contracted before January 1, 1949, between 
a person baptized a Catholic but not bound to observe the 
canonical form, and a non-catholic baptized in one of the de- 
nominations expressly mentioned, the presumption will be ap- 
plicable. If, after a thorough investigation of the non-cath- 
olic baptism, it appears that valid matter and form were em- 
ployed the baptism must be presumed valid as long as there 
is no proof that the intention to confer symbolic baptism was 
predominant. The marriage will likewise be considered valid 
because of this presumption favoring the baptism. ‘The re- 
sponse will also find some application in a case involving the 
bond of marriage and the pre-Code impediment of disparity 
of cult. Before The Code of Canon Law took effect, non- 
catholic baptisms were considered valid even though there was 
doubt about their validity after an investigation was made. 
This presumption favoring the validity of the baptism took 
precedence over the presumption favoring the validity of the 
marriage. Hence a marriage contracted between a non-catho- 
lic whose baptism was cf doubtful validity and an unbaptized 
person was considered invalid. It is the more common view 
that this presumption favoring the validity of the non-catholic 
baptism still holds in judging pre-Code disparity of cult cases. 
This view receives support from a private decision of the Su- 
preme Sacred Congregation of the Holy Office of May 15, 
1936.%> This view has been challenged by some canonists who 
maintain that the presumption in favor of the validity of the 
marriage as contained in Canon 1070, § 2, now supersedes the 
former presumption.*® This new response of the Supreme 
Sacred Congregation of the Holy Office will be helpful 
since it will help to some extent in dispelling the doubt about 
the validity of non-catholic baptisms “ex parte intentionis ”. 


35 Bouscaren, The Canon Law Digest, II, (Milwaukee: Bruce, 1943), 290. 


36 Vermeersch-Creusen, Epitome Iuris Canonici, II (4. ed., Mechlinae- 
Romae, 1930), p. 215, n. 345. 
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There is still an unsolved problem as to which presumption 
prevails when there is a conflict between the presumption 
favoring the validity of the non-catholic baptism and that 
favoring the validity of the marriage. Canon 1070, § 2, solves 
the difficulty when the impediment of disparity of cult is in- 
volved. In virtue of this canon, in a marriage between a 
party baptized Catholic or considered as such, and an unbap- 
tized person, the marriage will be considered valid until it is 
proved that one party was baptized and the other unbaptized. 
It is probable that the presumption of Canon 1070, § 2, ap- 
plies only to marriages involving the impediment of disparity 
of cult. If a marriage was contracted between two non-catho- 
lics, whose baptisms remain of doubtful validity after an in- 
vestigation, and who are related within the second or third 
degree of consanguinity in the collateral line, the question 
will arise whether the presumption favoring the marriage will 
prevail or whether the presumption favoring the validity of 
the baptism should prevail. If the former prevails the mar- 
riage will be considered valid. If the latter presumption pre- 
vails the marriage will be considered invalid since the parties 
are bound by the impediment of consanguinity. The matter 
remains in doubt.*’ The response of the Supreme Sacred 
Congregation of the Holy Office of December 29, 1949 will 
again be helpful because it will help to determine the valid- 
ity of the non-catholic baptism “ ex parte intentionis ”. 

Common-Law marriages between baptized non-catholics 
are considered valid as long as the requirements of the natural 
law are present.** The new response will assist in solving 
these cases since there will be less reason to challenge the 
validity of the non-catholic baptisms. If the baptisms should 
be invalid, the parties would be bound by the civil law for- 
malities and hence the Common-Law marriage would be in- 
valid where it is not recognized by the civil authorities. 


87 Wanenmacher, Canonical Evidence in Marriage Cases (Philadelphia: 
Dolphin Press, 1935), p. 336. 


88 Doheny, Canonical Procedure in Matrimonial Cases, I, Formal, 633. 
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The new response will, therefore, have a very important 
role in determining the validity of marriages where this is 
dependent on the validity of a non-catholic baptism. It will 
apply in cases which are being handled in accord with the 
procedure outlined in Canon 1990 as well as in cases being 
submitted to a formal trial. 

The second group of “causae matrimoniales”’ affected by 
the response are administrative cases in which the marriage in 
question is valid though a dissolution is sought since the mar- 
riage is not a “matrimonium ratum et consummatum”. 
Cases involving the Pauline Privilege fall into this group. 
The use of the Pauline Privilege may not be allowed if one of 
the parties to the marriage was baptized in one of the Protes- 
tant sects referred to in the response. It will not be permitted 
to apply a presumption of invalidity to the baptism. Before 
the Pauline Privilege can be granted, there must be proof that 
the baptism was certainly invalid. In applying to the Holy 
See for the use of the Petrine Privilege, positive evidence 
must be presented that one of the parties was unbaptized, or, 
if baptized, that one of the baptisms was invalid. Again a 
presumptive invalidity of the baptism cannot be taken for 
granted. The response will also have an effect on cases in- 
volving marriages which are alleged not to have been con- 
summated after baptism. If the parties were baptized in one 
of the non-catholic sects mentioned in the decree, the marriage 
will be considered a “ matrimonium ratum et consummatum ” 
until the baptisms are proved invalid by positive evidence.*® 

The recent response is not a new departure from previous 
doctrine and practice in the Church.*” It is in accord with 
the general principles of Canon Law favoring the validity of 
acts until proved invalid and it has been preceded by numer- 
ous decrees of the Holy See stating the same policy. Schaaf, 
writing on this question some years ago states: “It is true 
that few, if any, of these documents are general laws; for the 


39 Beste, art. cit., p. 262. 
40 Huerth, art. cit., p. 108. 
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most part, however, they do not merely decide cases in view 
of particular circumstances, but are based upon fundamental 
principles themselves; when particular circumstances are con- 
sidered those documents clearly point out the differences be- 
tween the general principle and the exception. Those papal 
documents must therefore form the basis upon which prin- 
ciples in the matter are founded.” ** ‘This statement was 
made in an article defending the presumption in favor of the 
validity of non-catholic baptisms. Though there was no gen- 
eral decree establishing this presumption, yet the mind of 
the Holy See was clear from many particular responses. 

The Holy See laid down principles on the validity of hereti- 
cal baptisms in a decree of the Sacred Congregation of the 
Holy Office dated November 17, 1830. 


An degentes in iis protestantium locis, ubi baptisma dubium 
est, tamquam infideles habendi sunt, ita ut inter catholicos et 
eos disparitatis cultus impedimentum dirimens adesse censetur. 


R. 1. Quoad haereticos quorum sectae ritualia praescribunt 
collationem Baptismi absque necessario usu materiae et formae 
essentialis, debet examinari casus particularis. 2. Quoad alios 
qui iuxta eorum rituale baptizant valide, validum censendum 
est Baptisma. Quod si dubium persistat, etiam in primo casu, 
censendum est validum Baptisma in ordine ad validitatem 
matrimonii. 3. Si autem certo cognoscatur nullum Baptisma 
ex consuetudine actuali illius sectae, nullum est matrimonium. 


This particular response states the principle, that, if the es- 
sential matter and form are present, the presumption is in 
favor of the validity of the non-catholic baptism. 

The Supreme Sacred Congregation of the Holy Office on 
December 18, 1872, issued an instruction to the Vicar Apos- 
tolic of Oceania, in which the problem of the validity of non- 
catholic baptisms was treated. The Vicar Apostolic had re- 


41 Schaaf, “The Invalidity of Sectarian Baptisms ”—The Ecclesiastical Re- 
view, LX XV, 358 (October, 1926) ; cf. Schaaf, “ Are Protestant Baptisms Ordi- 
narily Valid? "—The Ecclesiastical Review, LX XV, 136 (August 1926). 
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BEARING OF NON-CATHOLIC BAPTISMS 199 


ported that certain heretics living in his territory, used the 
required matter and form in baptism, but at the same time 
taught that baptism had no effect on the soul of the person 
baptized but that it was only an external aggregation to the 
religious sect. He then proposed two questions to the Con- 
gregation. 


Quueritur: 1. Utrum baptismus ab illis haereticis administra- 
tus sit dubius propter defectum intentionis faciendi quod 
voluit Christus, si expresse declaratum fuerit a ministro, ante- 
quam baptizet, baptismum nullum habere effectum in animam. 
2. Utrum dubius sit baptismus sic collatus, si praedicta decla- 
ratio non expresse facta fuerit immediate, antequam baptismus 
conferretur, sed illa saepe pronuntiata fuerit a ministro, et illa 
doctrina aperte praedicetur in illa secta. 


After referring to previous declarations of the Holy See in 
this matter the Supreme Sacred Congregation of the Holy 
Office gave the following answers to the Dubia: 


Ad primum, Negative: quia, non obstante errore quoad effectus 
baptismi, non excluditur intentio faciendi quod facit Ecclesia. 
Ad secundum, Provisum in primo.*? 


Here again we have the principle, that, if the matter and form 
prescribed by Christ are adhered to, the presumption is that 
these heretics have the predominant intention to do what the 
Church does. 

The same policy is contained in an instruction of the Su- 
preme Sacred Congregation of the Holy Office to the Bishop 
of Nesqually (Seattle) dated January 24, 1877, regarding 
Methodist baptisms. The Bishop of Nesqually reported that 
the Methodists in his territory held erroneous views on bap- 
tism. In fact, for some time, they had ceased to baptize, but 
had recently reinstated baptism in order to confuse the people 
by showing their similarity to the Catholic Church. The 
Bishop reported that they often corrupted the form of bap- 


489.CS. Off., instr. (ad Vic. Ap. Oceaniae Central.), 18 dec. 1872—Fontes, 
n. 1024. 
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tism and were careless in applying the water to the person 
baptized. The Bishop then expressed his doubts concerning 
the validity of these baptisms and asked the Holy See what 
policy he should follow. The Supreme Sacred Congregation 
of the Holy Office instructed him that an investigation should 
be made of each baptism. If a substantial defect is found in 
the rite of baptism, the baptism should be conferred abso- 
lutely in receiving a convert into the Church. If there re- 
mains a doubt regarding a substantial defect, the baptism is 
to be repeated conditionally. As far as erroneous views on 
baptism on the part of heretical ministers, the Supreme 
Sacred Congregation declares that these do not prevent them 
from baptizing validly. In confirmation of this statement 
former declarations of the Holy See are quoted, including the 
response to the Vicar Apostolic of Oceania of Dec. 18, 1872.** 
This instruction, therefore, confirms the previous ones and 
reiterates the principle that if a heretical minister uses valid 
matter and form in baptism it is presumed that his predomi- 
nant intention is to do what Christ commanded. 

There are a number of particular responses which state that 
very same policy of the Holy See. Those mentioned will 
serve as examples of other responses in similar cases. 

Those who maintained the presumptive invalidity of non- 
catholic baptisms in sects which believed the effect of baptism 
to be symbolic, appealed to the Apostolic Letter “ Apostolicae 
Curae” for support for their view. This Apostolic Letter of 
Leo XIII, dated September 13, 1896, declared Anglican orders 
to be invalid.** It was argued that Anglican orders were de- 
clared invalid by Leo XIII because of the erroneous ideas on 
the priesthood of those who were responsible for the Edward- 
ine Ordinal which supplanted the Roman Pontifical as a ritual 
for the ordination ceremony. It is claimed that these orders 
were declared invalid because these erroneous ideas resulted 
in a systematic attempt to give the form of this sacrament a 


445.CS. Off., instr. (ad Ep. Nesquallien.) 24 ian. 1877—Fontes, n. 1050. 
45 Leo XIII, litt. “ Apostolicae Curae,” 13 sept. 1896—Fontes, n. 631. 
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meaning essentially at variance with the true doctrine of the 
Church.*® 

This argument fails to consider that Anglican orders were 
declared invalid primarily because of an essential change in 
the form used in ordination. The essential words in the Ed- 
wardine Ordinal for the ordination to the priesthood were: 
“Receive the Holy Ghost.” The essential words for the con- 
secration of Bishops were: “Take the Holy Ghost.” These 
words, Pope Leo XIII declares, do not of themselves signify 
the order to be conferred. Nor is there anything in the cere- 
monial that would help determine the meaning of these words 
of the form. Quite the contrary, the Edwardine Ordinal, stu- 
diously avoids any mention of a true priesthood with the 
power to consecrate and offer the true Body and Blood of 
Christ. In the consecration ceremony to the Episcopate all 
mention of the priesthood, of the “ Summum Sacerdotium ” 
was deliberately eliminated. Pope Leo XIII declares that 
this was done of set purpose in order that the beliefs of the 
authors of the Edwardine Ordinal would be expressed in the 
ordination ritual. These men, imbued with Protestantism, 
did not believe in a consecrating and sacrificing priesthood. 
The argument of Leo XIII can be summed up thus: the mat- 
ter and form in a sacrament must signify that which they 
effect, the form particularly must be this determinant element 
since the matter is more or less indifferent; the matter, the 
imposition of hands, prescribed in the Edwardine Ordinal was 
sufficient; however, the form used did not determine the mat- 
ter since it in no way indicated the priesthood or the episco- 
pal consecration; hence the rite used was invalid. A century 
later, conscious of the defect in the Ordinal, words were added 
“to the form in order to make the form more specific, but, even 
if these words had been sufficient, they were inserted too late. 
By that time the hierarchy of orders had been interrupted. 

Leo XIII continues by stating that Anglican orders were 
also invalid by reason of a lack of the intention to do what 


46 Donovan, art. cit., p. 159. 
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the Church does. But this was the case only inasmuch as the 
essential rite of ordination was changed. The principle pro- 
posed by the Pope is this, that a change in the essential rite 
of a sacrament is evidence that the intention to do what the 
Church does no longer exists. We may quote the exact words 
of Leo XIII: 


Contra, si ritus immutetur, eo manifesto consilio ut alius in- 
ducatur ab Ecclesia non receptus, utque id repellatur quod facit 
Ecclesia et quod ex institutione Christi ad naturam attinet 
sacramenti tune palam est, non solum necessariam sacramento 
intentionem deesse, sed intentionem haberi sacramento adver- 
sam et repugnantem.** 


There is, therefore, no analogy between Anglican orders 
and baptism in the non-catholic sects to which the response 
of the Supreme Sacred Congregation of the Holy Office has 
reference. These non-catholic sects have not changed either 
the essential matter or the essential form of baptism. It is 
true that Baptist ministers often prefix a statement to the 
form to express their views on Baptism as being symbolic. 
Yet they have not changed the form itself and even the state- 
ment thus prefixed to the form can be given a meaning which 
could be reconciled with Catholic doctrine. In the Apostolic 
Letter “ Apostolicae Curae” Leo XIII reaffirms the principle 
applied in judging non-catholic baptisms: 


Jamvero, quum quis ad sacramentum conficiendum et conferen- 
dum materiam formamque debitam serio ac rite adhibuit, eo 
ipso censetur id nimirum facere intendisse quod facit Ecclesia.48 


Nor can an argument be advanced for the presumptive in- 
validity of non-catholic baptisms from the intention required 
for a valid marriage. According to Canon 1086, § 2, a positive 
act of the will, by which one of the essential properties of 


47 Leo XIII, litt. “ Apostolicae Curae ”—Fontes, n. 631. 


5 Leo XIII, loc. cit.; cf. Schaaf, “Are Protestant Baptisms Ordinarily 
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marriage is excluded, by that very act excludes valid marriage 
consent. The argument, that, therefore, the intention to 
baptize validly is excluded by the intention not to confer a 
sacrament or not to confer a spiritual rebirth, is not a valid 
argument. Canon 1084 states: “Simplex error circa matri- 
monii unitatem vel indissolubilitatem aut sacramentalem 
dignitatem, etsi det causam contractui, non vitiat. consensum 
matrimonialem.” This simple error is akin to the error of 
non-catholics concerning baptism. Hence in both cases the 
Church establishes a presumption that the predominant in- 
tention is to enter a valid marriage or to confer a valid bap- 
tism. On the contrary if there is a positive act of the will ex- 
cluding an essential property of marriage, we again have a 
conflict of intentions, between the intention to contract a 
marriage validly and to contract a dissoluble marriage, and in 
this case the latter is considered to be the predominant in- 
tention, hence the marriage is invalid. If in a given case it 
can be proved that a non-catholic minister had a positive act 
of the will to confer symbolic baptism and this was his pre- 
dominant intention, the baptism will likewise be invalid. 
Carpino observes correctly that there is a difference between 
the other sacraments and the sacrament of matrimony in this 
matter. In marriage the parties are not only the ministers of 
a sacrament but they are also the principals in the making of 
a contract. Hence they must have knowledge of the nature 
and object of the contract.” 

Since the Supreme Sacred Congregation of the Holy Office 
has declared the non-catholic baptisms conferred in certain 
sects as presumptively valid by a “ praesumptio wuris sim- 
pliciter ” and that “ ex parte intentionis”’, it is clear that con- 
“trary proof is admitted. Therefore, it will be permissible, to 
present proof that a heretical minister did have a predomi- 
nant intention to confer symbolic baptism or to confer a bap- 
tism different from the Catholic Church.°® Such an intention 


49 Carpino, “Responsum de validitate baptismi in quibusdam sectis col- 
lati ”—Monitor Ecclestasticus, anno LX XV (1950), 27. 

50 Donnelly, “ Validity of Certain Non-Catholic Baptisms”—The H omiletic 
and Pastoral Review, L, 655 (April 1950). 
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could readily be found in a minister with a hatred for the 
Catholic Church. If proof of this is presented, the presump- 
tion in favor of the baptism will cease. Naturally since the 
intention is internal, proof of an invalidating intention will 
be very difficult. 

Though the response of the Supreme Sacred Congregation 
of the Holy Office is not concerned directly with the matter 
and form in non-catholic baptisms, yet it may be well to men- 
tion some of the possibilities of an invalid non-catholic bap- 
tism because of an essential defect in either the matter or the 
form. It is quite a common opinion among Catholic authors 
that many non-catholic baptisms are invalid because of an 
invalid baptismal ceremony. This is the result of a general 
disregard of the supernatural with a consequent carelessness 
and neglect in the administration of baptism.®°* Bouscaren, 
though contending that Baptist baptisms must be presumed 
valid despite the intention to confer symbolic baptism, holds 
that many are invalid because of carelessness in administer- 
ing baptism.®? However it would be rash to generalize but 
each baptism must be investigated. 

The remote matter of baptism is water, and the ablution 
with water is the proximate matter of baptism. There is a 
definite possibility that, because of carelessness, a non-catholie 
baptism will be invalid because of an essential defect in the 
matter. When persons are baptized by aspersion, especially 
in group baptisms, there is a likelihood that the water did not 
touch the person to be baptized, or that it did not flow as re- 
quired for an ablution. The ablution must be performed by 
the person who utters the words of the form. The baptism 
would be invalid if one person performed the ablution while 
another pronounced the form. The Supreme Sacred Congre- 
gation of the Sacraments declared a baptism invalid in which 


51 Doheny, Canonical Procedure in Matrimonial Cases, II, 44; Waldron, The 
Minister of Baptism, The Catholic University of America Canon Law Studies, 
No. 170 (Washington, D. C., The Catholic University of America Press, 1942), 
pp. 150 seq. 
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the person baptized entered the font alone, while the minister 
pronounced the form at a distance.** The form used in bap- 
tism must express the person baptizing, the act of baptizing, 
the person baptized, the unity of the divine nature, and the 
Trinity of Persons designated by name. If the word “con- 
secrate” should be substituted for “baptize”, the baptism 
would be invalid since the form would not express the wash- 
ing or the ablution. There is some controversy as to whether 
the word “christen ” can be substituted for “baptize” with- 
out invalidating the baptism. Sabetti-Barrett consider it of 
doubtful validity.** Noldin is inclined to consider such a 
baptism valid, since, though the word “ christen ” etymologi- 
cally does not signify an ablution, yet it has acquired that 
meaning by custom.” Because of the “ dubium iuris” the 
baptism would be considered valid “in causis matrimoni- 
alibus”. Examples of invalid formulas will be found in 
standard textbooks of Moral Theology.*® 

The authority competent in Canon Law to give a decision 
in a marriage case is empowered to declare a non-catholic 
baptism invalid whenever the final decision hinges on this 
fact. Thus in cases involving the use of the Pauline Privilege, 
the Ordinary who grants the use of the privilege is empow- 
ered to declare a non-catholic baptism invalid if proof of in- 
validity is furnished. If any doubt should remain of the in- 
validity of the baptism, the matter would have to be referred 
to the Supreme Sacred Congregation of the Holy Office. If 
the marriage case is being handled in accordance with the pro- 
cedure outlined in Canon 1990, the decision would again come 
within the authority of the Bishop who issues the sentence in 
the case. If the solution of a case involving a formal trial 
~depends on the invalidity of the baptism, the question will be 
decided by the Tribunal competent in the case. 


53 Acta Apostolicae Sedis, IX (1917), 478-480; cf. Goodwine, op. cit., p. 31. 
‘64 Sabetti-Barrett, op. cit., p. 576, n. 657. 

55 Noldin, zbid., p. 62, n. 63. 

56 Noldin, zbid., p. 62-63, n. 63. 


THE PROMOTER OF JUSTICE AND 
THE COMMON GOOD IN 
MATRIMONIAL CAUSES * 


HE subject to be discussed in this conference as origi- 

nally suggested was: “The promoter of justice with 

particular reference to the common good.” However, 
this wording was found too wide for the time at our disposal; 
accordingly it was narrowed down to matrimonial causes. 

It is self-evident that in this discussion the Code legislation 
on this subject is determining together with the pertinent 
replies of the Pontifical Commission for the Interpretation of 
the Canons of the Code. As regards the interpretation of this 
legislation, it might be noted that the law preceding the Code 
and the works of the canonists of that period are of little help 
in determining the exact function of the promoter of justice 
in contentious causes, of which matrimonial causes are one 
class. 


The Instruction of the Sacred Congregation of Bishops and 
Regulars of June 11, 1880, which instruction is referred to as 
having made obligatory the appointment of a fiscal procura- 
tor*, relates wholly to a summary procedure in disciplinary 
and criminal trials. The same is true of the Instruction of 
the Sacred Congregation for the Propagation of the Faith of 
1883 “ Cum magnopere”? by which this summary procedure 


* Paper read by Rev. Joseph L. Wolter, J.U.D., at the Annual Meeting of 
the Northwest Chapter of The Canon Law Society of America held September 
15, 1950, at St. Edward’s Seminary, Kenmore, Washington. 


1Instr. 8.C. EE. et RR., 11 iun. 1880, 18: “ Unicuique curiae opus est pro- 
curatore fiscali pro iustitiae et legis tutela ”—Fontes, n. 2005. 


2Instr. S.C. de Prop. Fide 1883 “Cum magnopere”, XIII: “In qualibet 
Curia episcopali procurator fiscalis constituetur, ut iustitiae et legi satisfiat ’— 
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was extended to the United States. One finds in these in- 
structions nothing relating to the role of the promoter of jus- 
tice in contentious causes. The Third Plenary Council of 
Baltimore (n. 301) goes to some length in outlining the func- 
tion of the procurator fiscalis in disciplinary causes of clerics, 
but it does not mention this officer in the subsequent para- 
graphs (nn. 304 to 307) on matrimonial causes. 

For centuries previous to the aforesaid instructions the pro- 
moter of justice was a well-known figure in numerous ecclesi- 
astical curias of Europe. His office was an outgrowth of par- 
ticular custom and legislation, his essential function being 
that of a public accuser of crime. In other than criminal 
causes, the part he played seems to have varied considerably 
and little uniformity is in evidence; at any rate, no general 
custom emerged which today might be held to have universal 
binding force. Therefore, on this phase of his activity, that 
is to say, in determining just what is the role, according to 
existing law, of the promoter of justice in contentious causes, 
one cannot expect to find trustworthy guidance in the works 
of pre-Code canonists. 

In consequence, the interpretation of the canons pertinent 
to our subject seems to be largely a matter of examining the 
proper meaning of the terms of the law considered in their 
context *. Here the Instruction of the Sacred Congregation 
of the Sacraments, “ Provida Mater Ecclesia” of August 15, 
1936, is of very great importance, inasmuch as it furnishes a 
practical interpretation which is binding on all diocesan 
courts. However, one must bear in mind that this Sacred 
Congregation, in keeping with the measure of legislative 
power committed to it, does not in this instruction derogate 
from the canons of The Code of Canon Law but aims to ren- 
der these canons more fully understood. The Sacred Congre- 
gation states this expressly in the decree which introduces the 
norms‘. In fact, even when we have before us a reply of the 


3 Canons 6, 3°, and 18. 
4Instr. “Provida”: “... quo plenius ipsis iidem Codicis canones quibus 
derogatum non est, sint perspecti, ...” 
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Pontifical Commission, which body does have the power to 
change the law of the Code, it is not readily to be assumed 
that such a change has actually been made, particularly when 
a fundamental point is involved. 

The following discussion concerns, in the first place, the 
office of the promoter of justice, or, more exactly, the role cast 
for this officer in the present law; secondly, the idea of the 
common good in the Church; and finally, the practical appli- 
cation of the foregoing to the intervention of the promoter of 
justice in matrimonial causes. 


OFFICE OF PROMOTER OF JUSTICE 


At the outset it should be noted that the term “ office” is 
here used in the broad sense.® The position of promoter of 
justice is not an office in the strict sense because it does not 
involve any participation in ecclesiastical power. This point 
will be given further attention later. 

Canon 363 enumerates the promoter of justice among those 
persons who aid the Bishop in the government of the whole 
diocese. Therefore, at least as a matter of law, this officer is 
definitely an accredited member of the diocesan curia. Canon 
1586, besides rendering obligatory the appointment of a pro- 
moter of justice, delineates the field in which he operates. He 
is appointed “pro causis, tum contentiosis in quibus bonum 
publicum, Ordinarii iudicio, in discrimen vocari potest, tum 
pro criminalibus.” This canon has the appearance of a funda- 
mental rule from which one should not readily expect devia- 
tion elsewhere in the law. From it we gather that the follow- 
ing characteristics mark the promoter of justice as he appears 
in existing law. 

First, the activity of the promoter of justice is confined to 
judicial causes, that is to say, controversies respecting rights 
or juridic facts or delicts which are before a court for adjudi- 
cation. There are close to fifty canons in the Code which 
mention the promoter of justice. None of them attributes 
a wider range of activity to this officer. 


5 Canon 145. 
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Secondly, the causes in which the promoter of justice inter- 
venes—if and when he does—are those, and only those, in 
which the common good is in some way involved. In respect 
to contentious causes this is expressly stated in Canon 1586. 
As for criminal causes, in which the promoter of justice neces- 
sarily intervenes as the sole accuser, there the connection 
with the common good is manifest from the nature of crime 
and the purpose of criminal trials. In other words, the in- 
terest which activates the promoter of justice is solely the 
public interest. The whole purpose of this office is to defend 
and safeguard the public good, the public interest. In conse- 
quence, when that public interest ceases or is found to be 
absent, the promoter of justice withdraws from the cause.® 

Thirdly, in contentious causes the judgment as to whether 
or not the public good may be endangered belongs to the 
Ordinary. The terms of the law are altogether clear. More- 
over, it is worth noting, at this point in our discussion, that 
the clause, “ iwdicio Ordinariui,” is just as much constitutive of 
the office, or munus, of this member of the diocesan curia, as 
he exists in the law of the Code, as any other part of this 
canon. Where contentious causes are concerned, the promoter 
of justice does not proceed at his own discretion but his office 
calls for the previous judgment of the Ordinary, and it is this 
practical judgment of the Ordinary, namely, that in a given 
cause the public good may be jeopardized, which sets in mo- 
tion the promoter of justice and induces his intervention. 
This interpretation certainly seems to accord with the proper 
meaning of the terms in the canon. Evidently the limita- 
tion established here constitutes a rule which will render un- 
warranted this officer’s intervention without the previous 
judgment of the Ordinary unless the law clearly makes an 
exception. Actually a number of instances are pointed out in 
which the Code is said to have made an exception. These 
will be given attention subsequently. 


6 Instr. “ Provida”’, Art. 41, § 4. 
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Now let us consider briefly the figure of the promoter of 
justice by way of comparison to the other persons who partici- 
pate in a trial. 

The promoter of justice is not an assistant of the judge. 
The Code nowhere attributes to him any of the prerogatives 
proper to judicial power. The function of the judge is to de- 
termine what is the law pertinent to the controversy before 
him, what are the facts, and what is the application of the 
law to the facts. He issues citations, directs the course of 
the trial, issues decrees as called for and passes sentence. The 
promoter of justice does none of these things; he petitions or 
demands that this or that step be taken, he takes exception. 
It is true that both the judge and the promoter of justice 
serve the common good in connection with trials, but the 
manner in which they serve this common end is quite dif- 
ferent. 

Neither does the promoter of justice, by law of the Code, 
represent the executive power as does the prosecuting attor- 
ney in the secular forum in some countries. The description 
of the promoter of justice given by Noval would seem to lead 
to such a conclusion’. By law of the Code the promoter of 
justice does not have any general duty to safeguard the ob- 
servance of law and to supervise the administration of justice 
throughout the diocese, not even in the diocesan tribunal it- 
self. The Bishop urges the observance of law in the diocese 
and exercises vigilance lest abuses creep in §; for the discharge 


7 Noval, Commentarium Codicis Iuris Canonici, Lib. IV, De Processibus, 
Pars I, De Iudictis (Augustae Taurinorum: Marietti, 1920), n. 140, p. 77: “ Vi 
sut office. Promotor iustitiae est custos ac vindez legis, et censor tustitiae. Qua 
custos invigilat observantiam omnium legum ecclesiasticarum; ceu vindex de- 
nuntiat Superiori transgressiones earumdem, et expostulat in iudicio trans- 
gressorum punitionem; qua censor curat rectam administrationem iustitiae, 
invigilans tum actorem, tum reum, tum ipsum iudicem, et proferens animad- 
versiones in istius rationem agendi et contra illorum allegationes.”—This 
description may be a reflection of a situation existing in Spain in virtue of 
particular custom or legislation (cf. Wernz-Vidal, Jus Canonicum [7 tom. in 


8 vols., Romae: Apud Aedes Universitatis Gregorianae, 1923-1938], VI, p. 103, 
n. 118). 


8 Canon 336, § 1. 
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of this duty the Code assigns to him assistants, e.g., the Vicar 
General ®, and the deans?°. The synodal examiners are other 
assistants; in the economic removal of pastors, where the 
public interest is surely manifest from the causes of such re- 
moval*’, the Ordinary employs the services of synodal ex- 
aminers and, when recourse has been taken by an irremovable 
pastor, of parish priest consultors, but not of the promoter of 
justice. In fact, the promoter of justice is not mentioned in 
the special procedures given in the Third Part of the Fourth 
Book of the Code. Even the matter of exercising vigilance 
over the diocesan tribunal belongs to the Bishop who is 
charged with punishing judges who in various ways fail to 
perform their duties**. Whatever vigilance the promoter of 
justice exercises over the court, in virtue of the Code, in the | 
causes in which he intervenes, is not a jurisdictional act but 
flows from his peculiar role. 

To sum up what has been said thus far on ive figure of the 
promoter of justice, an examination of the various canons of 
the Code pertinent to this officer, including those concerning 
his part in criminal trials, leads to the conclusion that the 
Legislator has nowhere committed to him any activity or 
function which involves the exercise of jurisdiction, either 
voluntary or judicial. Therefore it was said previously that 
the position of the promoter of justice is an office in the wide 
sense only. 

Now if we compare the promoter of justice with the parties 
in a trial, the similarity will be immediately manifest. The 
promoter of justice has every appearance of a party litigant. 
The Code never calls him a party and regularly mentions him 
separately from the parties, thus expressly distinguishing be- 
tween the two. Nevertheless, the acts which the promoter of 
justice performs in court are of the category that are proper 


9 Canons 368, §1; 369, $1. 
10 Canon 447, $1. 

11 Canon 2147, § 2. 

12 Canon 1625. 
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to a party litigant. It would take us too far afield to go into 
detail ?*, Where the promoter of justice is the accuser, for 
example, of crime or an invalid marriage, his role as plaintiff 
is clear; he introduces and prosecutes the cause. In criminal 
trials that is his exclusive role. In other causes he might join 
with either the plaintiff or the defendant, and he could even 
be sole defendant. It is understood, of course, that the de- 
fense of the bond of matrimony and sacred orders is the ex- 
clusive province of the defender of the bond. Incidentally it 
might be said that when the promoter of justice accuses an 
invalid marriage, he does not merely introduce the cause and 
then step aside and allow spouses who have no standing in 
court to prosecute in the role of plaintiff; he continues as 
plaintiff so long as the cause is before the court. In short, the 
rights and duties assigned to the promoter of justice by the 
Code are those of a party litigant. Therefore, judged by what 
he does, the promoter of justice is a party in the trial. 
Nevertheless, to give a true picture of the promoter of jus- 
tice as he is exhibited in the Code, one must add that he is a 
party sui generis, because he safeguards the public good which 
far exceeds in importance the good of private persons. In 
consequence, he is a privileged party in court as is the de- 
fender of the bond, and in the causes in which he intervenes, 
he enjoys privileges and prerogatives similar to those of the 
defender. In fact, the defender of the bond, one might men- 
tion here in passing, is really a promoter of the common good 
in a restricted field, his charge being the defense of one par- 
ticular though all-important public good, the bond of matri- 
mony and sacred orders. In the theory of the law, the prov- 
ince of the promoter of justice is considerably more extensive, 
including as it does every interest of the Church as such which 
might be in need of defense in the courts except the interest 
the Church has that the bond should be upheld. In practice, 
however, due largely to the fact that matrimonial causes far 


13 See Stitt, De Promotore Iustttiae, Dissertatio ad Lauream in Facultate 
Juris Canonici Pontificiae Universitatis Gregorianae (Romae, 1939), nn. 60-63. 
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outnumber all others put together and that the defender of 
the bond necessarily intervenes in all such causes when nullity 
is claimed whereas the intervention of the promoter of jJus- 
tice is relatively rare, the office of the promoter of justice is 
overshadowed by that of the defender of the bond. 


THE Common Goop 


Inasmuch as the necessity of safeguarding the common 
good forms the impelling reason for the law requiring the ap- 
pointment of a promoter of justice, some observations on the 
common good seem in order. While it may be freely granted 
that it would be out of question and hazardous to attempt to 
enumerate even in general the instances which besides crime 
concern the common good **, some general observations on the 
concept of the common good should be helpful at least to the 
extent that they will show the difficulty involved in deter- 
mining in a concrete situation what the common good re- 
quires. What is offered here is in the nature of a study. 

The terms, “common good”, “ public good”, “ common” 
or “ public interest”, all seem to mean the same thing. Pos- 
sibly the term “ public ‘nterest ” is more often used when the 
good of the community is involved in an accidental way. 

The common good of the Church is doubtless determined 
by the purpose or end of the Church. Now the remote end 
of the Church is the eternal salvation of men; the, proximate 
end, that is to say, that which the Church Militant aims to 
achieve here and now, is their sanctification. To labor within 
the framework of the divine law, natural and positive, for 
the sanctification of men is the sum and substance of the mis- 
sion entrusted to the Church by her Divine Founder. To dis- 

-charge effectively this God-given mission the Church is en- 
dowed with abundant and various means. In fact, looked at 
from the standpoint of the individual, the Church herself as 
the mystical body of Christ and a perfect society is the most 


14 Cfr, Noval, o.c., p. 123: “ publicum Ecclesiae bonum ”; Glynn, The Pro- 
moter of Justice, The Catholic University of America Canon Law Studies, n. 
101 (Washington, D. C.: The Catholic University of America, 1936), p. 88. 
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general means through which sanctification, and therefore sal- 
vation, comes to men. The particular means through which 
the Church effects sanctification range all the way from the 
most spiritual as the Mass and the sacraments down to the 
material like buildings and other property rights. Some of 
these means are of divine, others of ecclesiastical institution; 
the latter are subject to change in the course of the centuries. 
Among the means which are of fundamental importance one 
might mention the external organization of the Church as an 
unequal society with the hierarchy as teachers and leaders and 
the juridical order which the Church sets up by her laws and 
through which she fosters and maintains a moral order in 
keeping with the divine law. All the means used by the 
Church as such seem by that fact to be common means, each 
contributing in its own way, more or less immediately, to the 
proximate end of the Church. All of them together and each 
singly in so far as they operate towards the sanctification of 
souls, looked at from the standpoint of the individual, can 
be said to constitute a common good, a public good. What- 
ever is favorable to, whatever helps to render effective the 
means used by the Church in the work of sanctification, that 
is for the common good. Whatever opposes these means, 
whatever tends to disturb the effectiveness of these means, 
jeopardizes the common good. 

The common good is contrasted with the private good. In 
this connection the spiritual good of an individual would 
seem to be a private good; likewise the spiritual good of a 
particular marital union; in both cases this is said apart from 
particular circumstances. As to any larger group it is un- 
necessary here to pursue the discussion further. Certainly it 
would appear futile to attempt to draw a line showing where 
the private good ends and the common good begins. The re- 
sult the Church aims to achieve in applying the means of 
sanctification is sanctity in the individual soul, essential sanc- 
tity asa minimum. This result when attained would seem to 
be a private good, at least in comparison with what has been 
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described as the public good. One might readily question that 
the spiritual good of any individual member of the Church 
is a purely private good. Viewed in relation to the doctrine 
of the communion of saints, the sanctity of each individual 
soul has a bearing on the whole Christian community. Never- 
theless, it would seem that as regards the distinction between 
public and private good, the spiritual welfare of an individual 
and of a particular marital couple, apart from special circum- 
stances, is to be considered as a private good. 

The common good may be involved in the same cause in 
various ways. Thus the Church has various and even diver- 
gent interests in regard to marriage. She is interested, on the 
one hand, to uphold the sanctity of matrimony and to that 
end has instituted the office of the defender of the bond. On 
the other hand, she is also interested that invalid unions 
should be prevented, or when entered into, should be stig- 
matized as such and terminated, particularly when the union 
is publicly recognized as invalid. These two interests of the 
Church are expressly mentioned in the Instruction of the 
Sacred Congregation of the Sacraments referred to above.%® 
In addition to them, other interests of the Church as such 
might be involved in the same matrimonial cause. The public 
good might require that the petitioner in the case should be 
denied a hearing altogether. The laws of the Church relating 
to the right to stand in court and bring suit also safeguard a 
public good. A petitioner who is the culpable cause of the 
invalidity of his marriage would profit by his evil-doing if 
heard, to the scandal of the faithful and others. A non- 
Catholic petitioner, inasmuch as he does not accept the 
Church as Christ’s kingdom on earth, likewise cannot with 
good grace come before her court with a demand that she 
should adjudicate his matrimonial cause. When his motive 
for appearing before her court is to pave the way for marriage 
with a Catholic, the Church has a further interest to deny him 


15 Instr.: “Provida Mater Ecclesia, ut matrimonii dignitatem tueretur, 
animarumque saluti consuleret, . . . ne, quod Deus coniunxit, homo separare 
; ; é ‘ ; = 

auderet, vel ex adverso validum idem enuntiaret vinculum nullitate laborans. 
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a hearing, inasmuch as she forbids mixed marriages. It does 
not seem correct to assume that when a spouse is by law 
denied the right to attack his marriage, he has but to de- 
nounce his marriage to the promoter of justice which official 
has then the forthright duty to accuse that marriage before 
the court. That would seem tantamount to saying that the 
Church has indeed closed the front door of the court to 4 
petitioner but left open a side door. It seems rather that the 
determination of which public interest of the Church should 
prevail in such causes is a matter of counterbalancing the 
various interests of the Church, always provided that the 
bond has its special defender. The detailed and intricate di- 
rections laid down by the Sacred Congregation of the Sacra- 
ments in Articles 38 and 39 of the Instruction referred to 
above are an indication of the complicated nature and the 
difficulty of this problem. 

Finally, by way of conclusion to our reflections on the com- 
mon good, an observation should be made which seems to de- 
serve emphasis more than anything said so far. The native 
right to safeguard the common good rests for the whole 
Church with the Supreme Shepherd, for the whole diocese 
with the Bishop. In virtue of his office the Bishop is the 
custodian and vindex of the common good within his jurisdic- 
tion. The function of judging what is beneficial to the com- 
mon good and what endangers it seems to be as intimately 
bound up with the office of the Bishop as head of the diocese 
as is that of determining its policies. Any action to be taken 
for the common good might readily and even advantageously 
be committed to others; but the judgment as to what is to be 
done would seem of necessity to have to come, at least in 
broad outlines, from the head of the diocese. 


APPLICATION TO MATRIMONIAL CAUSES 


In accordance with Canon 1586 the promoter of justice in- 
tervenes in contentious causes when the Ordinary judges 
that the public good is endangered. From this canon it was 
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concluded that the intervention of this officer without the 
previous judgment of the Ordinary will be authorized only 
when the law clearly makes an exception. 


In point of fact, several instances are generally given in 
which the Code is said to have made an exception. Thus, 
Canon 1709, § 3, directs that when recourse is taken to a 
higher court by a plaintiff against the rejection by a lower 
court of his bill of complaint, the judge must hear, besides 
the party, the promoter of justice or the defender of the bond, 
before giving a decision. Hence in contentious causes that 
do not cail for the intervention of the defender of the bond 
the promoter of justice must necessarily be heard. Canon 
1915, § 2, directs that when a demand in due form has been 
made for exemption from court expenses or for their reduc- 
tion, the judge must hear the promoter of justice before ad- 
mitting or rejecting the demand. In both these instances the 
promoter of justice has an accessory role. Canon 1734 fur- 
nishes a case in which the promoter of justice takes part as a 
principal litigant; this instance, however, is hardly of prac- 
tical interest to us as it would be difficult to find in our coun- 
try a benefice which is not of free appointment. Now as to 
all three instances, accurately speaking they do not seem to 
constitute genuine exceptions to the general rule. Granted 
that the promoter of justice here does not need to await the 
judgment of his immediate Ordinary, he by no means proceeds 
on his own judgment; rather, the judgment of the immediate 
Superior is supplanted by that of the higher Superior, the 
Legislator. Incidentally, it might be observed too that, so far 
as any authorization contained in the text of the law in these 
instances is concerned, the promoter of justice does not even 
appear in court so to say on his own motion. In Canons 1709, 
§ 3 and 1915, § 2 the law clearly addresses the judge who is 
directed explicitly to hear the promoter of justice, implicitly 
to call him into court. In Canon 1734, while the law states 
simply that the promoter of justice prosecutes the case against 
the remaining litigant, the implication seems to be that in 
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such juncture, unless by loca! custom or particular legisla- 
tion the promoter of justice is present at all trials, the judge 
is to apprise the promoter of justice of the turn of events and 
invite him into court. 

Most canonists seem to hold that matrimonial causes form 
another exception, at least in part, to the general rule, and 
this is a practical matter for us. 

The law governing the intervention of the promoter of Jus- 
tice in matrimonial causes is contained in Canon 1971 and 
several responses of the Pontifical Commission, particularly 
that of July 17, 1933. Guidance in the practical interpreta- 
tion of this law is given in the Instruction of the Sacred Con- 
gregation of the Sacraments of August 15, 1936, Articles 35 to 
41 inclusive, as well as in several responses of the Supreme 
Sacred Congregation of the Holy Office. 

Canon 1971 determines in the first paragraph who are capa- 
ble (“ habiles”’) of accusing a marriage, namely, the spouses 
unless they have been the cause of the impediment, and the 
promoter of justice in impediments by their nature public. 
The second paragraph enacts that all others, even if blood 
relatives, do not have the right to accuse marriages, but only 
to denounce the nullity of a marriage to the Ordinary or the 
promoter of justice. 

It should be observed here that the term “ habiles” used 
in the canon does not of itself indicate whether or not there 
is also a duty to accuse; with regard to the spouses this is 
manifest and, of course, the term applies in the same meaning 
to the promoter of justice. The term simply expresses a right, 
in reference to the court, to bring suit, that is, to submit a 
“regularis accusatio vel ture facta petitio” 1, of which the 
court must take cognizance in accordance with law. It should 
be noted too that the right accorded by law to all others to 
denounce marriages does not involve or imply the further 
right that action should be taken upon the denunciation. If 
action is taken, this will result solely from the fact that the 


16 Canon 1970. 
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common good may be endangered in the cause, not in virtue 
of any duty engendered in the Ordinary or the promoter of 
justice by the denunciation. Moreover, the promoter of jus- 
tice would seem to be still genuinely “ habilis ” to accuse mar- 
riages even if, before exercising that right, he were under 
necessity by law in virtue of his office to obtain the previous 
judgment of the Ordinary. Canon 1653, § 2, taken in con- 
junction with Canon 1526 seems to afford a fairly similar 
case; by this legislation beneficiaries are empowered to repre- 
sent their benefices in court, but to do this licitly they must 
have permission in writing coming from the Ordinary, in 
urgent cases from the dean. 

As regards the words in Canon 1971, “in impedimentis 
natura sua publicis”’, in view of the fact that the public in- 
terest, even abstracting from the good of the bond, may be 
involved in any single cause in various and opposing ways, it 
does not seem: necessary to conclude that the Legislator has 
by the use of these words rendered the judgment of the Ordi- 
nary superfluous and implicitly made an exception to the 
general rule. 

Therefore, taking the wording of Canon 1971 as it stands, 
one cannot with certainty find here an exception to the rule 
that the promoter of justice intervenes in contentious causes 
only when, in the judgment of the Ordinary, the public good 
is endangered. In view of that wording one might still hold 
to the opinion that in all matrimonial causes the promoter of 
justice would have to consult the Ordinary before acting as 
accuser. 

However, the response of the Pontifical Commission of July 
17, 19331", stated under n. 4, that the promoter of justice 
proceeds “ vi muneris sui” in a trial in virtue of Canon 1971, 
§ 2; that is to say, when he accuses a marriage subsequent to 
a denunciation of its nullity made by others than the spouses 
or by spouses who are the cause of the impediment’, he pro- 


17 AAS, XXV, 345, De matrimonii accusatione, IV. An, vi canonis 1971, 
§ 2, promotor iustitiae vi muneris sui agat in iudicio. Ad IV. Affirmative. 


18 Pont. Comm., 17 febr. 1930 (AAS, XXII, 196). 
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ceeds “ vi muneris sui” in the trial. This response has been 
interpreted as meaning that the promoter of justice does not 
need to await the judgment of the Ordinary before he accuses 
a marriage which is invalid because of an impediment public 
by its nature”, that is to say, when he proceeds in virtue of 
Canon 1971, § 1, 2°. 

The expression “ vi muneris sui” is at least the equivalent 
of “ quatenus tutor boni publici” *, that is, in so far as the 
duty of his position as promoter of justice calls for him to 
safeguard the public good. In consequence, when the pro- 
moter of justice accuses a marriage subsequent to a denuncia- 
tion, it is not the denunciation which sets him in motion, as, 
for example, a court is set in motion by the presentation of a 
bill of complaint; the promoter of justice is moved to act 
solely by his duty to safeguard the common good in so far as 
that may be endangered in this particular marriage apart 
from the good of the bond. The response seems definitely to 
exclude the notion that somehow the right of denunciation 
implies, in the promoter of justice towards the person making 
the denunciation, a correlative duty to accuse the marriage 
or even only to investigate the charge. The promoter of jus- 
tice might utterly disregard and ignore the denunciation with- 
out violating any strict right of the party making the denun- 
ciation *’, although he might thereby shirk the duty of his 
office. 


Does the expression “ vi muneris sui” also signify that the 
promoter of justice may proceed on his own judgment without 


19 Stitt, De Promotore Iustitiae, p. 150: “ Tandem in causis matrimonialibus, 
ubi conjugium invalidum est ex impedimento natura sua publico, Promotor 
justitiae habilis est ad accusandum matrimonium (ec. 1971, §1, n. 2) et quidem 
ex officio, quin expectet sive partium denunciationem sive Ordinarii iudicium. 


Hoc ultimum liquet ex responso Pontif. Comm. pro Codicis interpretatione.” 
(AAS, XXV, 345). 


20 Torre, Instructio Servanda a Tribunalibus Dioecesanis in Pertractandis 
Causis de Nullitate Matrimoniorum: Epitome... cum Commentario 
(Neapoli, 1936), p. 23. 


21 Cf. S.C. Sacramentis instr. “ Provida”, Art. 41, § 2. 
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consulting the Ordinary? If so we would indeed have here 
a far-reaching exception to the general rule. In view of the 
extensive interpretations given by canonists to the expression 
“in impedimentis natura sua publicis”, and because the right 
to denounce a marriage seems to be unrestricted, there would 
seem to be practically no matrimonial cause of nullity in 
which the promoter of justice could not intervene as accuser 
on his own judgment. While those who answer this question 
in the affirmative, limit the freedom of the promoter of justice 
to accuse on his own judgment to causes where the impedi- 
ment is public by nature, logically it would seem they should 
include all causes where a denunciation has been made, irre- 
spective of the nature of the impediment. The Pontifical 
Commission in its response refers to paragraph 2 of Canon 
1971 and has in mind an action instituted by the promoter of 
justice against a marriage subsequent to a denunciation of it. 
The response makes no distinction as to the nature of the im- 
pediment; it therefore establishes that the promoter of justice 
acts “ vi muneris sui”’ when he accuses a marriage subsequent 
to any denunciation, even when the nullity of the marriage 
denounced arises from an impediment which is not public by 
nature. It goes without saying that this officer proceeds “ v2 
muneris sui”? when he accuses a marriage on the head of an 
impediment public by nature. j 
Actually, directives coming from the Holy See in the matter 
leave no doubt that the promoter of justice is far from com- 
pletely free and that he does in fact need the previous judg- 
ment of the Ordinary in at least some notable instances. 
The Instruction of the Sacred Congregation of the Sacra- 
ments of August 15, 1936, in Articles 38, 39, and 41, lays 
“down detailed regulations as to the course which the promoter 
of justice is to follow when there has been a denunciation of 
a marriage. Again and again there occurs in them the phrase 
“ iudicio Ordinarii.” 'Thus Article 38 directs that in the case 
of a denunciation of nullity made by one or both spouses, the 
claim being that one or both have, either excluded by a posi- 
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tive act of the will marriage itself or all right to the conjugal 
act or some essential property of marriage, or placed a condi- 
tion against the substance of matrimony, the promoter of Jus- 
tice is not to accuse the marriage unless the spouse making 
the denunciation has, in the judgment of the Ordinary, really 
given signs of repentance.”? Article 39 prescribes that when 
any other head of nullity than the foregoing is concerned, the 
denunciation of the nullity of marriage coming from a spouse 
or spouses who may have been the culpable cause of the im- 
pediment or the nullity of the marriage, the promoter of jus- 
tice is not to proceed to an accusation unless the public good, 
in the judgment of the Ordinary, really demands his interven- 
tion *. In the cases contemplated in both of these articles, 
the concurrence of other important circumstances is of course 
necessary before the promoter of justice is authorized to ac- 
cuse the marriage. Article 41 covers other types of denuncia- 
tion. Denunciations submitted in writing, whose authors can- 
not be interviewed personally, may be made the basis for an 
accusation only by reason of special circumstances on which 
the Ordinary is to judge **. In case of denunciations coming 
from others than the spouses, if an accusation ez officio should 
be called for, such accusation will have to be in keeping with 
the norm of Articles 38 and 39; this norm, among other 
things, calls for the judgment of the Ordinary *. 

Now while the limitation of the freedom of the promoter of 
justice to proceed on his own judgment represented in the 
foregoing directions of the Sacred Congregation of the Sacra- 
ments is undoubtedly impressive, the implications of this 
limitation would be clearer if there were certainty as to which 


22 Art. 38, §2: “... denuncians autem resipiscentiae signa, Ordinarii iudicio, 
revera dederit; .. .” 

23 Art. 39: “. . . bonum publicum, scandali nempe amotio, Ordinarii iudicio, 
id revera postulet ....” 
- Art. 41, §1: “...in peculiaribus tantum rerum adiunctis, Ordinarii 
JUCICIONS es 

25 Art. 41, §3: “. .. utrum locus sit accusationi ex officio, ad normam art. 


38 et 39, ...” 
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impediments are public by nature and which are not. If one 
could assume that this distinction is the same as the pre-Code 
distinction of impediments iuris publici and iuris privati, a 
view proposed by Wernz-Vidal** more than twenty years ago 
and applied in a decision of the S. R. Rota’, then the impedi- 
ments contemplated in Article 38 would be public by nature. 
In this assumption we would have in Article 38 a specific in- 
stance where the promoter of justice cannot proceed to accuse 
certain marriages on his own judgment notwithstanding the 
fact that the impediments concerned belong to his proper 
field in which he is undoubtedly enabled to proceed “ vi mu- 
neris sur”’, or, in other words, “ wre proprio et absque praevia 
denuntiatione’”’*®. However, this conclusion must remain 
dubious so long as there is no certainty which impediments 
are public by nature. 

The Decree of the Supreme Sacred Congregation of the 
Holy Office under date of March 22, 1939 *°, evidences a fur- 
ther limitation of the freedom of the promoter of justice to 
accuse marriages on his own judgment. Coming subsequent 
to the said Instruction of the Sacred Congregation of the 
Sacraments, this decree states that when the nullity of a mar- 
riage has been denounced by a non-Catholic spouse, the pro- 
moter of justice cannot, without previous authorization from 
the Holy Office, accuse the marriage unless, in the judgment 


26 Wernz-Vidal, Ius Canonicum, V, 169: “VIII. Ratione praesertim iwuris 
accusandt vinculum matrimoniale in impedimenta wuris private et in impedi- 
menta turs publicit. Priora sunt illa, quae principaliter, at non exclusive ob 
privatam utilitatem constituta sunt. ... Hue spectant impedimenta con- 
ditionis servilis, vis et metus, impotentiae occultae. LIuris public: impedimenta 
dicuntur omnia reliqua, quae princepaliter instituta sunt propter bonum 
commune atque publicam matrimonii honestatem et sanctitatem.” 


“ 27 Nullitatis matrimonii, coram R.P.D. Arcturo Wynen, 11 aug. 1928, Dec. 
XLVI_S. R. R. Decisiones, XX (1928), 407. 
28 Instr. S.C. de Sacramentis, 15 aug. 1936, Art. 35, $1, 2°. 


29 “TI. Utrum Promotor Iustitiae, vi canonis 1971, nulla praehabita facultate 
a S. Officio, matrimonium accusare possit si nullitas matrimonii fuerit de- 
nuntiata a coniuge acatholico. Ad II.: Negative, nisi publicum bonum, Ordi- 
narti sudicio, id postulet.” (AAS, XXXI, 131.) 
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of the Ordinary, the public good requires this. It is note- 
worthy that in this decree no distinction is made as to the 
nature of the impediment; therefore all impediments would 
seem to be included, also those by nature public whichever 
they might be. Neither can there be any doubt that the pro- 
moter of justice will proceed “ vi muneris sui” if and when he 
accuses a marriage in the circumstances given. Nevertheless, 
he cannot proceed on his own judgment even when the im- 
pediment whence nullity arises should happen to be public 
by nature. 

The instances pointed out in which, by direction of the 
' Holy See, the promoter of justice must obtain the previous 
judgment of the Ordinary are, however, confined to causes 
where a denunciation has preceded. Just how far the causes 
of this type are affected cannot be determined accurately 
while it remains uncertain which causes are public by their 
nature. In fact, attentive study of the Instruction referred 
to leaves one with the impression that practically in any case 
when a denunciation has preceded it would be hazardous for 
the promoter of justice to accuse the marriage on his own 
judgment. 

Nevertheless, there remain unaffected by the pronounce- 
ments of the Holy See all causes of nullity of marriage where 
no denunciation has preceded, the impediment being public 
by its nature; such causes the promoter of justice should be 
capable of accusing on his own judgment, if the expression 
“ul muneris sur” has the further meaning attributed to it. 

When there has been no denunciation of the nullity of a 
marriage, the promoter of justice would as a rule not become 
aware of said nullity, apart from an accidental knowledge 
gained in some other capacity, unless the cause became known 
through the public press or in some similar way. The action 
taken by the Church in such a cause will almost necessarily 
have a high degree of importance in respect to the common 
good. One is reluctant to believe that the Legislator would by 
way of exception take such a matter out of the hands of the 
Ordinary and commit it to a subordinate. 
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In view of all that was said in the foregoing on the office of 
the promoter of justice by the law of the Code and on the 
function of the Ordinary with respect to the common good, 
and keeping in mind the regulations on this matter coming 
from the Sacred Congregation of the Sacraments and the Su- 
preme Sacred Congregation of the Holy Office, which seem to 
uphold and confirm with respect to matrimonial causes the 
general rule established for the promoter of justice in con- 
tentious causes, we believe that the expression “vt muneris 
sui”’ need not be interpreted as is generally held. We are of 
the opinion that this expression might reasonably be under- 
stood as meaning that the promoter of justice is acting simply 
as the guardian of the public good, not at the instance of the 
person making the denunciation; that this expression does 
not affect the relationship obtaining between the promoter of 
justice and the Ordinary, but only his relationship towards 
the party making the denunciation and possibly the court; 
that the promoter of justice is acting “ v2 muneris sui”? when 
he consults the Ordinary in accordance with law, and that by 
law of the Code matrimonial causes do not form an exception 
to the general rule at all. 


EDUCATIONAL CONVENTION POINTERS 


At the forty-eighth annual convention of the National Catholic Educational 
Association held March 27-30 in Cleveland, Attorney General J. Howard 
McGrath pointedly insisted on the central position which religion must hold 
in the education of the child if an answer is to be found adequate to the 
moral crisis besetting the world. At the same time he protested vehemently 
against the discrimination of which the parochial school, as well as the Church, 
is the victim in an allegedly democratic country that boasts of its spirit of 
religious freedom. He averred that “an amendment [the First Amendment 

~of the Federal Constitution] which was intended to prevent the creation of 
an established church, and a phrase in a letter of Thomas Jefferson, have been 
distorted to create, in the words of Mr. Justice Black, ‘a wall between church 
and state which must be kept high and impregnable’”. The very reverse is 
the position which all God-fearing men should take and the Attorney General 
did not fear to adopt it, saying, “the state and the church must not have any 
fence between them.” 


HEARSAY AT COMMON LAW AND AT 
CANON LAW * 


PART II. THE EXCEPTIONS TO THE 
HEARSAY RULE 


N Part I of this study rather extensive consideration was 
given to the nature and the purpose of the Hearsay Rule. 
There it was reported that the real reason for the exclu- 

sion of hearsay in courts of law is the fact that it cannot 
be subjected to the fundamental test of cross-examination. 
It was also shown that gradually there has been a relaxation 
of the rule of exclusion where necessity requires it and the 
trustworthiness of the witness obtained from other sources is 
assured, as, for example, in the admission of depositions and 
of testimony given in former trials of the case, if the issues 
and the parties are the same. Now the necessities of a case 
may even justify a witness in reporting statements of those 
who do not appear as witnesses in the trial. The permissi- 
bility of the admission of such testimony is recognized in 
regard to fourteen different types of reported statements. It 
is the discussion of these fourteen exceptions that will engage 
the subsequent portion of this paper. 


The purpose and reason of the Hearsay Rule is the key to 
the exceptions to it.“* Where cross-examination, to expose the 
many possible sources of inaccuracy and untrustworthiness 
which may lie underneath the bare untested assertion of a 


* This is the second part of a paper read at Grand Rapids, Michigan, before 
the Annual Meeting of the Midwest Chapter of The Canon Law Society of 
America, September 13, 1950, by Rev. Thomas Owen Martin, Ph.D., 8.T.D., 
J.C.D., LL.M. The first part was published in the preceding number of THE 
JURIST. 


84 Cf. Wigmore, op. cit., § 1420. Cf. also Reiffenstuel, op. cit., Ii, 20, 364. 
Footnotes are numbered consecutively with those in Part I; the last footnote 
in that part was numbered 83. 
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witness, is impossible, it becomes necessary to choose whether 
to use the witness’ knowledge or not. If some substitute for 
cross-examination, to make sure the statement is trustworthy, 
can be found, there is reason to admit the evidence. If the 
statement already appears trustworthy it would be superfluous 
to require cross-examination. The question is always: Which 
course promotes efficient investigation of the facts of the case? 
Mere necessity is not sufficient to allow introduction of hear- 
say. It is necessary to add circumstantial evidence of the 
trustworthiness of the statement.*® 

Wigmore suggests, for the future development of the rule 
and its exceptions: 1) the Hearsay Rule need not be enforced 
in the examination of a qualified witness,*®* if in the opinion 
of the trial court its strict enforcement would needlessly inter- 
rupt the narrative and if the hearsay incidentally testified to 
would not be likely to mislead the jury in their understanding 
of the facts; ** 2) but the opposing party, or the judge in his 
discretion, may require that any other person whose statement 
is thus reported by hearsay shall be called for examination 
before the close of the trial; *° 3) any written statement, duly 
authenticated, by a peison not called to the stand, may be 
introduced without calling him, unless in the opinion of the 
court the statement is of such importance that on demand of 
the opposite party the person should be called for cross- 
examination.*® 


85 The adminicula mentioned by Reiffenstuel, supra, n. 3. 

86 Not the same as testis qualificatus, cf. Can. 1791, $1. 

87 This raises no problem, at Canon Law, for the hearsay can be caught, on 
publication (cf. Can. 1858-1861) or by rejection of the person before he gives 
his testimony (cf. Can. 1764, §2) or after he gives his testimony, for lack of 
Knowledge (cf. Can. 1783, 2°). 

88 At Canon Law, the judge can call them ex officio, cf. Can. 1759, §3, or 
on petition. 

89 Cf. Wigmore, op. cit., § 1427. He adduces examples from one hundred 
years ago when no interruption was insisted upon, though hearsay was in- 
cluded in the testimony. As for his remarks about written statements, cf. 
Can. 1813, § 3. 
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The two principles for allowing an exception to the Hearsay 
Rule are only imperfectly carried out in the exceptions, which 
are the result partly of precedent, partly of principle, so that 
the principles are not applied equally. The first principle on 
which exception is made to the Hearsay Rule is that of neces- 
sity,®° i.e. unless we accept the evidence untested, we shall lose 
its benefit entirely, for the witness is dead or otherwise un- 
available, or we cannot now get evidence of the same value 
from the same or other sources, e.g. in cases of spontaneous 
declaration or reputation.’ Reiffenstuel also notes * that the 
rule that hearsay evidence is of no value fails in matters which 
are difficult to prove, for in such cases hearsay evidence is 
admitted. The Glossa makes the same exception when it is 
dificult for a person to know how far the consanguinity 
extends.** 

The second principle is that there be circumstantial proba- 
bility of the trustworthiness of the statement.** The test is 
then practically sufficient, though the statement is not tested 
in the usual manner, i.e. by cross-examination. The circum- 
stances may be such that a sincere and accurate statement 
would naturally be uttered, and that no plan to falsify would 
be formed. They may also be such that, even though there 
were a desire to falsify, other considerations, e.g. danger of 
easy detection or fear of punishment, would probably counter- 
act its force. Furthermore, the statement may have been 
made in such conditions of publicity that an error, if it had 
occurred, would probably have been detected and corrected. 
All of this, of course, presupposes that the declarant had testi- 
monial qualifications. 


90 Cf. Wigmore, op. cit., § 1421. 
91 Cf. Wigmore, op. cit., § 1426. 
92.Cf. op. cit., II, 20, 369. Cf. also Schmalzgrueber, op. cit., III, 20, 112. 


93 Cf. Glossa ad v. Institutum in c. 47, X, de testibus et attestafionibus, II, 
20; D. 38.10.4. 


°4Cf. Wigmore, op. cit., § 1422. Cf. also Reiffenstuel and Schmalzgrueber, 
loc. cit. 


%5 Cf. Wigmore, op. ctt., § 1424, and supra, n. 40. 
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The exceptions to the Hearsay Rule, at Common Law, are: 


1) dying declarations; 
2) statements of facts against interest; 
3) declarations about family history; 
4) attestation of a subscribing witness; 
5) regular entries in the course of business; 
6) sundry statements of deceased persons; 
7) reputation; 
8) official statements; 
9) learned treatises; 
10) sundry commercial documents; 
11) affidavits; 
12) statements by a voter; 
13) declarations of a mental condition; 
14) spontaneous exclamations.® 


The exception with regard to dying declarations need not 
concern the Canonist, for its use is practically limited to decla- 
rations by the wounded victim in a case of homicide. It is 
considered necessary, for the one who made the statement is 
dead and cannot be produced as a witness in court. Its trust- 
worthiness is thought to be guaranteed by the solemnity of 
the occasion, i.e. a man would not accuse another of causing 
his death unless he were really convinced that it was true, 
when he realized that he was so soon to appear before the 


Eternal Judge.” 
Statements made ante litem * against interest °° may be 


96 Cf. Wigmore, op. cit., § 1426. In the first six the declarant is shown 
unavailable, in the last seven there is no such showing of unavailability, but 
rather of trustworthiness or that a new statement would not be any better 
‘than, perhaps not as good as, that reproduced by hearsay. The seventh excep- 
tion is a sort of bridge between the two groups. 


97 Cf. Wigmore, §§ 1430-1441. 


98 Cf. Wigmore, § 1467. The Glossa ad v. Motam in c. 47, X, de testibus et 
_ attestationibus, II, 20, notes that the declaration would not be admitted if it 


was made after the controversy began. 


99 Cf. Wigmore, op. crt., § 1455. 
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introduced, as an exception to the Hearsay Rule when the 
declarant is dead, absent, ill, insane, i.e. unavailable, either 
absolutely or practically. In such a case there is a necessity 
for admitting the testimony, and its trustworthiness is 
assured by the common experience of mankind that people are 
not inclined deliberately to state falsely or heedlessly to state 
incorrectly something which will turn out to their disadvan- 
tage.1°2 Thus, declarations made by a deceased person against 
his interest, e.g. a statement of a limited rather than a com- 
plete interest in property,’®* as to facts *** of which he is pre- 
sumed to have had competent knowledge or which it was his 
duty to know, are, if pertinent to the matter of inquiry, ad- 
missible in evidence, even between third parties, at Common 
Law. Self-serving declarations are, of course, inadmissible, 
unless they are part of the res gestae, i.e. the entire trans- 
action, reproduced by the witness reporting actions and words 
spoken in connection therewith, or were made in the presence 
of the opposite party and acquiesced in by him. 


Whether a fact is against interest depends on the circum- 
stances.°° There must have been no motive on the part of 
the speaker to misrepresent the facts.°°° The testimony is 


100 Cf. Glossa ad v. Audierunt in De his, Casus, in c. 15, C. III, q. 9, regard- 
ing confessto extra ius (cf. c. 9, X, de excessibus praelatorum et subditorum, 
V, 31), and when one admits that he owes money and gives the reason (cf. 
Corpus Turis Civilis, ed. stereotypa nona, Vol. Il, Codex Justinianus recognovit 
et retractavit Paulus Krueger [Berlin, 1915] [hereinafter cited C.14.30.13), and 


in the case of a second admission by a woman after the two year period (cf. 
C.4.29.16). 


A witness may be suspect because of delay; cf. Glossa ad v. Tempore in ec. 
37, X, de testibus et attestationibus, II, 20, arguing from ec. 3, C. IV, q. 3. 


101 Cf. Wigmore, op. cit., § 1456. 
102 Cf. Wigmore, op. cit., § 1457. Cf. also Can. 1750-1753. 
103 Cf. Wigmore, op. czt., § 1458. 


104 Tt is the fact against interest, rather than the statement against interest, 
which is important, notes Wigmore, op. cit., § 1462. 


105 Cf. Wigmore, op. cit., § 1463. 
106 Cf. Wigmore, op. cit., § 1464. 
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accepted, at Common Law, not only for the specific fact 
against interest but for every fact in the statement. Thus, 
in Higham v. Ridgway,’ an entry for services, “ paid 25th 
Oct. 1768,” was admitted to prove the fact of birth, not only 
the fact of payment to the midwife who made the entry, which 
was “against interest” in the sense that a further claim for 
payment was blocked by the admission. The statement must, 
also, have been known to be against interest at the time it was 
made.*** The declarant must have testimonial qualifications, 
i.e. knowledge of the fact, and the statement must distinctly 
present the fact..° The statement may be oral as well as 
written.’ If it is written, it must be authenticated, unless 
it is in the form of an ancient document, and the original 
document must be produced, if possible.1!” 

The exception with regard to declarations about family his- 
tory (pedigree) is one of the oldest to the Hearsay Rule.1* 
It is rendered necessary because of the death of the declarant 
or of the family. It is also necessary by reason of the general 
difficulty of obtaining other than traditionary evidence in 
matters of family history.1* 

Eugene III decided that whenever it was sought to separate 
a couple because of their relation of propinquity or consan- 
guinity, this was to be proved by two or three witnesses, who 
remained from the same consanguinity, or by the same num- 
ber of the older and better people of the same place.° The 


107 Cf. Wigmore, op. cit., § 1465. 
108 10 East 109 (1808). 
109 Cf, Wigmore, op. cit., § 1466. 
— 10 Cf. ‘Wigmore, op. cit., § 1471. 
111 Cf. Wigmore, op. cit., § 1469. 
112 Cf. Wigmore, op. cit., § 1472; Can. 1819-1820. 


113 Cf, Wigmore, op. cit., § 1480. The jury originally knew such facts itself, 
probably, because it was drawn from the vicinage. 


114 Cf, Wigmore, op. cit., § 1481. 
115 Cf. c. 5, X, de testibus et attestatvonbus, II, 20. 
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Fourth Council of the Lateran (1215), since the impediment 
by reason of consanguinity extended only to the fourth, in- 
stead of to the seventh, degree, as formerly, decided that hear- 
say was no longer as necessary as it had been. If, in some 
cases, it should still prove necessary, it was permitted, pro- 
vided the witness had the requisite qualifications.**® 


The qualifications specified by the Council were: 1) that 
they be serious persons, to whom credence could deservedly 
be given; 2) that they had learned of the things to which they 
testified before the litigation began; 3) that they had learned 
them from their elders; 4) that they had learned them from 
more than one person; since one witness alone would not 
suffice, if he were alive to testify, they must have learned it 
from two, at least; 5) that they had learned it from persons 
who were not infamous or suspect, but from persons worthy of 
credence and beyond all exception, for it would be absurd to 
allow those to testify who repeated the words of witnesses who 
would themselves have been rejected. 


If one person heard from several, or if infamous persons 
heard from those of good repute, that to which they testified, 
they were not to be considered as “several” and “ fit” wit- 
nesses, for according to the customary procedure in trials the 
assertion of one witness was not sufficient, even if he possessed 
the dignity of a presiding officer, and legal acts were inter- 
dicted to those who were infamous. 


The witnesses were also required to swear that they had not 
been induced to give testimony in the case by hatred, fear, or 


116 Cf. c. 47, X, de testibus et attestationibus, II, 20. The Glossa ad v. 
Audierunt in De his, Casus, in c. 15, C. III, q. 9, arguing from ec. 5, C. XXXV, 
q. 6, admitted the use of hearsay in marriage cases, explaining that it was 
difficult for one to know how far consanguinity extended, when it involved the 
seventh degree of relationship (cf. D.38.10.4) though it became easier when the 
impediment was reduced to the fourth degree (cf. Glossa ad v. Audisti in ec. 5, 
C. XXXV, q. 6, arguing from ce. 47, X, de testibus et attestationious, II, 20). 
Hearsay, according to the Glossa ad v. Institutwm, in h.c., is allowed only 
when it is a question of consanguinity; but cf. Reiffenstuel, op. cit., II, 20, 
364 ff.; Schmalzgrueber, III, 20, 111-112. 
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hope of gain. They were to indicate the persons involved in 
the case by name or by pointing them out, or by some suffi- 
cient description. They were also to distinguish the various 
degrees of relationship on each side by clear computation. In 
their oath they were to include the fact that they had heard 
from their elders that which they deposed and that they be- 
lieved that it was so. Not even these witnesses were to be 
considered sufficient, unless they also deposed under oath that 
they had seen the persons, being of at least one of the afore- 
said degrees, acting as blood relatives.1” 

If the statement is an “individual” declaration ™* it is 
necessary to show first that the declarant is unavailable, de- 
ceased, ill, etc. If the statement is “family reputation,” a 
member of the family should be called to testify as to what 
the “ family reputation ” on the matter is. If no such mem- 
ber can be called, then the exception applies.1”® 


117 Cf. also Reiffenstuel, op. czt., II, 20, 375-378; Schmalzgrueber, op. ctt., 
III, 20, 112. The Glossa ad v. Personae in c. 47, X, de testibus et attestationi- 
bus, II, 20, says that the witnesses must be serious, “ weighty,” persons, in the 
sense that they are not “lighi,’ as a man of good reputation and opinion is 
considered “ weighty,” i.e. “worthy of credence.” The Glossa says, too, that 
older persons are called “weighty,” and to them one has recourse in case of 
lack of witnesses from the blood relationship, arguing from c. 1, C. XXXV, 
q. 6. It is also argued (from D.22.46; D.10.2.5; D.32.79.1) that greater faith 
is due the older person in doubtful matters and in questions of ancient hap- 
penings. “ Dignity,” however, is not the same as “weight,” as the Glossator 
observes. 


118 Cf, Glossa ad v. Ab uno in c. 47, X, de testibus et attestationibus, II, 20. 
One witness is not sufficient, and all those who proceed from one are con- 
sidered as but one witness, says the Glossa, arguing from c. 16, C. I, q. 1, and 
D.35.1.56. The witness must have heard from at least two other persons. The 
_Glossa then asks: What if those two had heard it from but one? It seems 
that it should not be valid, and thus the judge would go on ad infinitum. 
The Glossa concludes that this cannot be permitted. It is, therefore, sufficient 
that the witnesses shall have heard from their elders concerning that con- 
sanguinity. 

119 Members of the family are preferred in giving testimony about con- 
sanguinity, because they know better their genealogy, cf. Glossa ad v. Suis in 
c. 47, X, de testibus et attestationbus, II, 20. 
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Such declarations about family history are considered trust- 
worthy !° because when people talk over family affairs at a 
time when no special reason for bias or passion exists their 
“natural effusions” are fairly trustworthy and should be 
given weight by the courts as they are in the ordinary affairs 
of life. Hence the exception to the Hearsay Rule. 

The declaration must have been made before the contro- 
versy arose.!2_ The declarant must appear to have had fair 
knowledge or a fair opportunity for acquiring knowledge on 
the subject to which he testifies.** It is not, however, re- 
quired that his testimony be the result of personal observa- 
tion, e.g. by one present at the birth, wedding, or death. What 
is sought is the fact which is accepted by family understand- 
ing and tradition. The statement may even have been made 
by non-relatives if they could know about the situation.?* 
The exception, however, does not extend to statements by just 
“any friend.” Persons related by marriage are usually less 
intimate in the family circle, but they may be as correctly 
informed as remote consanguineous relations and sufficient in 
ordinary instances.** 

The qualifications of the witness, relationship to the family, 
sufficient acquaintance with family history, must be shown in 
the usual way, i.e. independently of the statement itself.?> 


120 Cf. Wigmore, op. cit., § 1482. 


121 Cf. Wigmore, op. ctt., § 1488. Cf. also Glossa ad v. Audisét in c. 5, C. 
XXXV, q. 6, referring to c. 1, X, de consanguinitate et affinitate, IV, 14; ef. 
also Glossa ad v. Institutum in c. 47, X, de testibus et attestationibus, II, 20. 
The Glossa ad v. Motam in c. 47, X, de testibus et attestationibus, II, 20, 
notes that it would not be admitted if it was received after the controversy 
began. The controversy may be a suit, or even a dispute prior to the begin- 
ning of the actual litigation. There must have been, not a complete lack of 
possibility of bias, but no interest or motive to deceive, cf. Wigmore, op. cit., 
§ 1484. 


122 Cf. Wigmore, op. cit., § 1486. 
123 Cf. Wigmore, op. cit., § 1487. 
124 Cf. Wigmore, op. ctt., § 1489. 
125 Cf. Wigmore, op. cit., § 1490. 


HEARSAY AT COMMON LAW AND AT CANON LAW 235 


The Glossators, Johannes (18th c.) and Bernardus (+ 1263) 
differ as to the requirement that the witness compute the con- 
sanguinity on both sides.’° Johannes argued that if it was 
proved that Martin was the son of John, it was proved, conse- 
quently, that John was the father of Martin. If, likewise, by 
other witnesses, it was proved that Bertha was the daughter 
of John, it was proved, consequently, that John was the father 
of Bertha. Thus, it was clear to the judge that Martin and 
Bertha were brother and sister, and thus was proved their con- 
sanguinity. Bernardus, however, taking the strict interpreta- 
tion of the laws, concluded that the witness must prove the 
consanguinity on both sides. 

Testimony as to legitimacy,” and testimony as to one’s 
own age is fundamentally hearsay, but comes under this 
“pedigree” exception.”* Statements of family history are 
likewise acceptable to identify a person. The assertion, 
individual or family, may be in any form, oral or written, by 
words or conduct, by the declarant’s own writing or by his 
adoption of the writing of another. It may, for example, be 
in family bibles or trees, tombstones, wills, etc. The asser- 
tion may have necessary implications, e.g. “ I am a widower,” 
implies necessarily, “My wife is dead.” 1*° 

Such statements are likewise used for purposes of authenti- 
cation according to the usual principles, e.g. to prove indi- 
vidual authorship of writings in family bibles, i.e. family 
recognition of the family tree therein. Authentication of the 
writing as having been done specifically by grandfather John 
makes it appear an individual assertion. His adoption of it, 


126 Cf, Glossa ad v. Gradus in c. 47, X, de testibus et attestationbus, I, 20. 
The rule of connection with the blood appears in c. 5, X, de testibus et attesta- 
tionibus, II, 20 (supra, n. 115), but it was not absolute. 


127 Cf. Wigmore, op. cit., § 1492. 
128 Cf. Wigmore, op. cit., § 1493. 
129 Cf. Wigmore, op. cvt., § 1494. 


130 Cf, Wigmore, op. cit., §1495. If the assertion was made in the course 
of a tnal, consider whether the litigation was such as to create bias. 


236 THE JURIST 


instead of personally writing it, also makes it his individual 
assertion.1*+ 

A failure to make an assertion where it would naturally 
have been made, if the fact existed, is construed as an asser- 
tion that the fact does not exist. The writing itself should be 
produced, if there is any. The assertion, however, may be 
oral,1%2 

As for the kind of fact which may be the subject of the 
statement as to family history, it is the ordinary incidents of 
family life, the subject of repeated conversation and of fairly 
definite knowledge, i.e. events regarded commonly as of impor- 
tance in the family life. The fact and date of birth, marriage, 
and death, and the fact and degree of relationship are such 
facts.%% The place of birth and death is likewise susceptible 
of proof by such means now, though formerly the lawyers 
argued that such evidence was inadmissible.*** 

There are no definite and formal limitations on the kind of 
fact. The question is: Were the circumstances named in the 
statement such a marked item in ordinary family history and 
so interesting to the family in common that statements about 
them in the family would be likely to be based on fairly accu- 
rate knowledge and to be sincerely uttered? ** 

The exception as to attestation of a competent ** attesting 
or subscribing witness to a document allows his signature to be 
identified, in case of his death or unavailability, as evidence 
of the execution of the document in question, though he is, 
naturally, not present in court so to testify.1°* 


131 Cf, Wigmore, op. cit., § 1496. 
132 Cf. Wigmore, op. cit., § 1497. 


133 Cf. Wigmore, op. cit., § 1500. The facts of baptism and confirmation, 
less important to the courts temporal, would seem equally to be such facts in 
the religious life of the family. 


134 Cf. Wigmore, op. ctt., § 1501. 
135 Cf, Wigmore, op. cit., § 1502. 
136 Cf. Wigmore, op. cit., § 1510. 


137 Cf. Wigmore, op. cit., §1505. Schmalzgrueber (op. cit., III, 20, 112) 
mentions that hearsay is allowed on occasions when “ modica scientia” suffices. 
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Regular entries in the course of business are also admitted 
in evidence 18 provided they were made, depending on the 
circumstances, at or near the time of the transaction 1°° and 
there was no motive for misrepresentation,° though the one 
who made them is not present in court, and, perhaps, cannot 
even be identified except as a clerk who at that time was in 
charge of making such entries; but that need hardly concern 
the Canonist. | 

Sundry statements of deceased persons are also allowed as 
exceptions to the Hearsay Rule.** For example, declarations 
with regard to private boundaries,” ancient deed-recitals,1** 
or statements tending to prove a lost deed, boundary, pedi- 
gree, or destroyed records may be admitted. This, again, is 
hardly likely to concern the Canonist greatly. 

The Glossa speaks of allowing hearsay in the case of “ me- 
moria facti operis,’ as well as in cases of consanguinity in 
relation to marriage. In fact, it considers these the only excep- 


138 Cf, Wigmore, op. cit., § 1517. 
139 Cf. Wigmore, op. cit., § 1526. 


140 Cf. Wigmore, op. cit., § 1527; cf. also Schmalzgrueber, loc. cit., as to 
“ modica scientia.” 


141 Cf, Wigmore, op. cit., § 1562. 
142 Cf. Wigmore, op. cit., § 1563. 


143 Cf. Wigmore, op. cit., §1573. Reiffenstuel says that “ancient ” is vari- 
ously interpreted by the authors. Some require, at Canon Law, one hundred 
years, others ninety. The Rota, he says, follows the rule that sixty years is 
sufficient to consider the matter as “ancient.” Other authors reduce the 
period to forty, thirty, or even ten years; cf. Reiffenstuel, op. cvt., II, 20, 366. 
These latter are the periods of “ praescriptio” in the Roman and Canon Law; 

ef. Martin, Adverse Possession, Prescription, and Limitation of Actions. The 
Canonical “ Praescriptio,’ The Catholic University of America Canon Law 
Studies, n. 202 (Washington, D. C.: The Catholic University of America Press, 
1944) at 2-3. 

144In the early 1800s it was nearly settled that a general exception should 
exist for all statements of deceased persons who had competent knowledge 
and no apparent interest to deceive, but this was sharply rejected after a short 
time, ef. Wigmore, op. cit., § 1576. 
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tions to the Canon Law rule that hearsay is without weight. 

The exception with regard to reputation *° may deal with 
reputation as to land-boundaries and land-customs,"** with 
events of general history,"* with marriage and other facts of 
family history,® or with moral character. Reiffenstuel, 
however, observes that even if fama concurs, without other 
adminicula, hearsay is not allowed.1*+ The multitude, Inno- 
cent III noted, readily follows the word of one person.*” That 
is why loss of reputation which is due to an enemy or to per- 
sons of little weight does not require that one purge himself.** 


Reputation with regard to marriage ** becomes necessary 
when there is no satisfactory direct testimony to the act of 
exchanging marriage consent, especially in a country like this 
where for so long marriage could be contracted informally ** 
and there is so much movement of the population. Such 


145 Cf. Glossa ad v. Audierunt in De his, Casus, in c. 15, C. III, q. 9, relying 
on D.22.3.28. There Paulus considers the question whether the arbiter (finder 
of fact) must strive to learn whether there is memory of the work done, i.e. 
whether he must investigate whether anyone remembers that the work was 
done. He says that when it is a question of whether the memory of the work 
exists one does not ask whether any person remembers, in the sense that he 
can state on what day or in whose consulate it was done, but whether it can 
be proved in any way. It may not be possible to find anyone who remembers 
when it was done. All may hold the opinion without having seen or heard it, 
and without having heard it from those who did see or hear it. 


146 Cf. Wigmore, op. crt., § 1580. 
147 Cf. Wigmore, op. cit., § 1582. 
148 Cf. Wigmore, op. ctt., § 1597. 


149 Cf. Wigmore, op. cit., § 1602. 
150 Cf. Wigmore, op. cit., § 1608. 


151 Cf. op. cit., II, 20, 361. 
152 Cf. c. 12, X, de purgatione canonica, V, 34. 


153 Cf. Glossa ad v. Auctores in c. 47, X, de testibus et attestationibus, II, 
20; Can. 2298, §3; 2295. 


154 Cf. Wigmore, op. cit., § 1602. 


155 The Glossa ad v. Audisti in c. 5, C. XXXV, q. 6, says hearsay is not 
allowed to prove a marriage. It would be considered clandestine. 
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reputation is considered trustworthy under the circumstances, 
at Common Law, because it is important, both socially and 
legally, to the community dealing with them to know whether 
the man and woman are really married. 

When it is a question, not of establishing that a marriage 
exists, but of declaring it null because of the impediment of 
consanguinity, the reputation in the community may be im- 
portant. Thus, in c. 5, C. XXXV, q. 6, it was provided that, 
with regard to the relationship which was said to exist between 
N. and his wife N., whatever the person knew and had heard 
from his neighbors, or from his older relatives, he was to tell. 

HKugene III provided that, when it was a question of sepa- 
rating persons on account of their close relationship or con- 
sanguinity, witnesses who belonged to the same blood-relation 
or were older and better persons from the same place were to — 
prove it.?°° 

Reiffenstuel mentions that the hearsay witnesses, allowed 
under the exception established by the Fourth Council of the 
Lateran, were to testify also the fact that they had seen the 
persons in question conducting themselves as blood relatives.1" 

Such a reputation need not be a “neighborhood reputa- 
tion ”’ in the strict sense, as it is in the case of reputation as to 
moral character, because the fact of marriage may be of inter- 
est to others than mere neighbors ** on account of the legal 
consequences involved in dealing with those who are married 
as distinguished from those who are single. The reputation 
must be a consensus, not a divided opinion, though testimony 
by some witnesses to reputation of marriage and by others 
against reputation of marriage, does not necessarily mean a 
divided reputation. The question may be rather: Which set 
‘of witnesses shall the court believe? The reputation may also 


156 Cf. c. 5, X, de testibus et attestationbus, II, 20. 
157 Cf. op. cit., II, 20, 383. 


158 Cf. Wigmore, op. cit., § 1603. The Canon Law (supra, n. 156) speaks of 
persons “from the same place,” at a time when and in a place where people 
did not travel as much as they do now in this country. 
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be “ negative,” i.e. that a man and woman living together are 
not in fact married. Such a reputation is insufficient to prose- 
cute for bigamy or to sue for criminal conversation.**° 

Reputation as to other facts of family history, e.g. race- 
ancestry, legitimacy, relationship, birth, death, etc., is allowed. 
Such a reputation, however, may be harder to find in a metro- 
politan area than in a rural one, because people in large cities 
do not know one another so well.1* The meagerness of other 
evidence or the difficulty of obtaining it may make it desirable 
to accept such reputation testimony.** The frequent migra- 
tions in America make such evidence practically the only kind 
available. Suppose, too, A says, on the witness stand, that 
he was with B when he was captured in the Italian Army in 
North Africa, that they were both in a prison camp in India, 
and that B was commonly reputed to have died there, though 
A did not see him dead. The evidence may or may not be 
sufficient, but it is admissible for what it is worth, it would 
seem. 

Reputation as to moral character *” is admitted regarding 
a party or a witness, although it is hearsay. Actual character 
and reputation as to character, it goes without saying, are 
distinct. Reputation is evidence from which one may make 
some inference as to the nature of the man’s actual trait of 
character. The reputation, here, is not a fact, but is hearsay 
testimony.'** Reputation, as hearsay testimony, is the opinion 
of the community used testimonially. 


159 Cf. Wigmore, op. cit., § 1604. Reputation that they are married may, 
however, be sufficient to impede a marriage to be contracted by one of them; 
ef. supra, n. 58. 

160 Cf. Wigmore, op. cit., § 1605. 

161 Cf. Reiffenstuel, op. ctt., II, 20, 369; Schmalzgrueber, op. eve Lil 20) lie: 

162 Cf, Wigmore, op. cit., § 1608; Can. 1757, § 2, 2°; 1975, §1. 

163 Cf. Wigmore, op. cit., § 1609. Reputation may, of course, be a fact in 
issue in cases of inturia; cf. Can. 2355. It may also be circumstantial evidence 


for the defendant, claiming e.g. self-defense, on a trial for homicide. It may 
be evidence from which to infer actual character. 
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Reputation is often misleading, indeed,1** but so are other 
sources of evidence. Actual character, says Wigmore, may not 
be ascertainable by reputation beyond a few broad traits 
grossly marked, clearly exhibited, and easily observed, but the 
law does not attempt to use it beyond this point. There is a 
certain inevitableness, he notes, in the revelation of one’s char- 
acter by one’s conduct, and there is a certain sureness of 
apprehension even in a rough popular judgment. “ Actions 
speak louder than words.” How can a man conceal his 
character? 1®& 


Reputation is carefully to be distinguished from rumor.2% 
Reputation implies a definite and final opinion of the com- 
munity. Rumor implies a mere report not yet finally credited. 
Rumor usually is thought of as signifying a particular act or 
occurrence, e.g. it is rumored that John struck his wife yester- 
day. Reputation is predicated on a general trait of character, 
e.g. John is reputed to be violent. To illustrate the relation 
of rumor to general character, it has been asked: How does 
the man stand after rumor has spent its force? 1 

Reputation, as hearsay testimony, is necessary because 
moral character is better determined by a series of acts than 
by a single act of which one witness might have knowledge.*® 
The community can know and has an interest in knowing a 
man’s character. Constant, active, and intelligent discussion 
clears up the point. The question is whether there is ade- 
quate knowledge of the character of the man. That is why 
it is limited to the community, for others outside it would not 


164 Cf, Wernz-Vidal, op. cit., VI-1, at 425, where they say that the value of 
such reputation is to be left to the determination of the judge who will take 
«into account the quality of the report, its sources, its conjectures, and the per- 
sons from whom it started, the seriousness of the matter involved in the case 


and other circumstances. 
165 Cf. Wigmore, op. cit., § 1610. 
166 Cf. Wigmore, op. cit., § 1611. 
167 Cf. Dame v. Kenney, 25 N.H. 320 (1852). 
168 Cf, Wigmore, op. crt., § 1610. 
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be so likely to have such adequate knowledge. The witness 
must have personal knowledge of the reputation, must be a 
member of the neighborhood or group. He may be tested, as 
usual, as to where he got his knowledge, ete. 

That species of character of which reputation is strictly and 
properly trustworthy evidence is moral character, i.e. traits of 
permanent moral constitution, such as peaceableness, honesty, 
veracity, and the like, or their opposites. The line between 
personal qualities provable by reputation and those not, is 
hard to draw.? 

The reputation must be general, not divided. Of course, 
there will always be dissenters, but the reputation must at 
least have crystallized in the community, even though the 
majority have not spoken. Never hearing anything against 
a person is sufficient reason for predicating that the general 
opinion of him is favorable.* “.. . aman’s character is not 
talked about till there is some fault to be found with it. It is 
the best evidence of his character that he is not talked about 
at all.” 2" In fact, this is usually the way a “ good” reputa- 
tion is gained, i.e. that nothing bad is said of a person, for 
“bad news travels fast,” as the saying goes. When the wit- 
ness, however, says, “I’ve never heard it discussed,” this 
means that he has had no opportunity to learn the reputation, 
wherefore he is not qualified to act as witness to the man’s 
reputation. 


The reputation, according to the earlier rule, had to exist in 
the person’s neighborhood of residence where people had con- 
tact with him.” Personal observation is the indispensable 


169 Cf. Wigmore, op. cit., § 1620. 
170 Cf. Wigmore, op. cit., §§ 1612-1614. 


171 Cf. Cockburn, J., in R. v. Rowton, Leigh & C. 520, 536 (1865). Cf. also 
Glossa ad v. Personae in c. 47, X, de testibus et attestationibus, II, 20, saying 
benemeritus is one who has not as yet demerited. 


Oe Cf. Wigmore, op. cit., §1615. Testimony of those among whom the 
clerics lived, as to their good character in defense against an accusation, igs 
mentioned in c. 8, X, de cohabitatione clericorum et mulierum, III, 2. 
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foundation of reputation. Nowadays, reputation in commer- 
cial or other groups is accepted in place of reputation in the 
neighborhood of residence, because so often people have no 
such latter reputation in the large cities. There may be 
distinct circles in which a person moves. In each of these he 
may have a reputation, e.g. in the suburbs where he lives, in 
the office where he does business, or the shop where he works, 
in the various States to which he travels in the course of his 
business, or during vacations. 

Reputation is not admissible as to a person’s sanity, for 
there are other tests which can be used to show it.17* The 
same is true with regard to his temperance as to intoxicants. 
His expert qualifications may be shown by showing his profes- 
sional reputation, and the same is true with regard to ue 
negligence or care in acting. 

Official statements are allowed as an exception to the Hear- 
say Rule *” because it may be impossible, or at least inexpedi- 
ent, to produce the person who made them, impeded as he is 
by official duties or protected by official privilege from being 
disturbed by being brought into court.*"* They are considered 
trustworthy because of the position held by the official.*" 

Sometimes it is required that the action concerning which 
he makes the statement shall have taken place in the official’s 
presence, sometimes he may report on the basis of information 
which he has received from subordinates. He cannot make a 
statement regarding a transaction which occurred out of his 
presence, e.g. birth-date on a baptismal record, unless he had 
a duty to investigate the outside fact.’"* The thing recorded 
must, furthermore, be within the scope of “ his” duty. There 


~ 173 Cf. Wigmore, op. cit., § 1616. 
174 Cf. Wigmore, op. cit., § 1621. 
175 Cf. Wigmore, op. cit., § 1630. 
176 Cf. Wigmore, op. cit., § 1631; Can. 1770, $2, 1°. 
177 Cf. Wigmore, op. cit., § 1632. 
178 Cf. Wigmore, op. cit., § 1635. 
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must be a duty to make the statement in question, not just an 
official status with “duties.” If the thing is within the scope 
of the official’s duty, the absence of a record where he has a 
duty to record things as they occur, is evidence that the thing 
did not occur. The fundamental presumption is that public 
officials do their duty, and that id quod factum est, recte est 
factum. In England, there is also the idea that the record is 
“ public,” so that errors would be noticed and corrected. 

A register consists of a series of entries, homogeneous, kept 
in the officer’s custody. One who is charged with keeping a 
register has implied authority to record his doings. A return 
is a separate document for a single transaction, usually taking 
place outside official precincts, and kept in official custody. 
One who has a duty to make a return has implied authority 
to record doings outside the office. A certificate is a document 
not preserved by the officer but given out to a party. One 
who has a duty to issue a certificate usually has authority to 
do so, not by implication, but by statute.® The original must 
be produced and its genuineness authenticated. 

The Canonist, accustomed since the Council of Trent *™* to 
the keeping of records of baptism, confirmation, and marriage, 
as well as of burials and ordinations, may be surprised to learn 
that in this country there was no compulsory, centralized, 
easily authenticated system of keeping such records provided 
by law until about 1910. The facts of birth, marriage, and 
death, with their times and places and persons’ names are of 
major importance in legal controversies, especially with regard 
to property. The length of time before the dispute arises, the 
variety of place and lineage, the difficulty of adducing suffi- 
cient evidence make it necessary to allow the evidence of these 
records. For few classes of facts, furthermore, is it so easy to 


Mis Cf. Wigmore, op. cit., § 1686; Can. 470; 1593; 384. A certificate is dis- 
tinguished from a certified copy, ef. Wigmore, op. cit., § 1645. 


180 Cf. Wigmore, op. cit., § 1637; Can. 1819-1821. 
181 Cf. Conc. Trident., sess. XXIV, de ref. matrim., c. 1 (1563). 
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have simple, trustworthy and serviceable evidence. In many 
jurisdictions general recognition is given to church records of 
all sorts, but this is only a makeshift arrangement which fails 
to provide regularity, permanence, and accuracy, and does not 

cover the needs of all the people, for not all of them belong to 
a church to whose records they might some day need to have 
recourse.!*? 


Wigmore ** asks whether the official must have personal 
knowledge of the facts recorded, e.g. the birth-date on a bap- 
tismal register. He points out that usually there is no contro- 
versy at the time and there is no motive to deceive the official. 
He remarks, further, that other registers contain facts re- 
ported, e.g. by a physician. He asks, too, how the minister 
can always say with personal knowledge that the persons 
married by him were M and N. He suggests, therefore, that 
the courts should receive the register as evidence: 1) of the 
facts required by law to be recorded; 2) of the fundamental 
facts usually entered directly on the faith of other persons 
having personal knowledge.*** 

A certificate of service in the army, navy, or a civil office, 
made pursuant to duty imposed by custom or statute should 
be considered admissible. It is no more than a certified copy, 
in summary, of the regular record of service kept in the de- 
partment. It is made for the specific purpose of being ex- 
hibited and used. To reject it defeats that purpose. It is 
impracticable to call for anything else, for all the officers who 
shared in making the record cannot possibly be called and the 
chief of a Federal record bureau is virtually unavailable for 
viva voce testimony, and personally knows nothing beyond 
the record. A certificate of death in service, logically, is 

182 Cf. Wigmore, op. cit., § 1642. 

183 Cf. op. cit., § 1646. 

184 Cf. S.C. de Sacramentis, Instr., 29 iun. 1941; AAS, 33-297, for the method 


of determining whether M and N are free to marry, and S.C. de Sacramentis, 
Instr., 27 mart. 1929; AAS, 21-490, for the method of preventing fraudulent 


substitution of parties. 
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equally admissible as is a record of death, but it is usually left 
to statutes to make it admissible.’®° 

It is now permitted to introduce not the complete copy, but 
the effect or substance of the record. The officer may also 
certify that he searched the records and failed to find such a 
record. A certified copy may be authenticated by an official 
seal, or by other testimony."*® 

Learned treatises are likewise accepted, though their authors 
are not present to be cross-examined.*** These include “ sci- 
entific books,” “ medical books.” It is necessary, of course, 
to show by the testimony of one who knows the field that the 
writer is qualified. The book itself must be produced. Wig- 
more argues !®§ that the ordinary expert witness *** does not 
have personal knowledge of the whole field and relies on 
others. Furthermore, the writer of the book has no motive to 
misrepresent, at least so far as the particular lawsuit is con- 
cerned. He writes for the profession and knows he will be 
criticized and may be rejected and that his reputation depends 
upon correct data and valid conclusions. He is more probably 
accurate than conflicting experts. In cases, however, of 
treatises on the inductive sciences, e.g. medicine, most courts 
prefer to hear what an expert practicing in the field thinks 
about what the books contain rather than to accept the state- 
ments in the books themselves. In the time it takes to pub- 
lish a book some new theory or discovery may make obsolete 
what is printed and is now offered as evidence, and criticism 
of the statements does not appear in the book offered. 

The courts, at Common Law, accept readily legal treatises 
as evidence of foreign law, though they prefer to have it ex- 
plained by an expert in that law. They also accept standard 
tables of mortality, almanacs, standard tables of scientific 


185 Cf. Wigmore, op. cit., § 1675a. 

186 Cf. Wigmore, op. cit., §§ 1678-1679. 
187 Cf. Wigmore, op. ctt., § 1690. 

188 Cf. Wigmore, op. cit., §§ 1691-1692. 
189 Cf. Can. 1792-1805; 1977-1982. 
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calculations. Dictionaries and general literature are accepted 
as evidence of literary usage and definitions. Histories are 
accepted for general, but not for local, history. The latter 
must be shown by witnesses.!* 

Certain commercial and professional lists, registers, and 
reports are accepted because of necessity and because they are 
trustworthy.** Wigmore suggests * that since the courts, at 
Common Law, accept reports of judicial decisions and trials, 
they should accept the record of the proceedings and testi- 
mony, too. They accept standard price lists and market re- 
ports in a number of jurisdictions.1%? They accept hospital 
records in some states because of the necessity and because the 
records are trustworthy, and the doctors and nurses rely on 
them, since they cannot remember details.*™ 

Affidavits are admitted in certain cases. They are, however, 
matters of routine and are usually strictly limited to statu- 
tory cases.*®° They are always ex parte, with no such oppor- 
tunity even for limited cross-examination as is afforded in the 
ease of depositions. A mere affidavit, ie. a statement upon 
oath before an officer, is inadmissible at common law, because 
there was no cross-examination of the affidavit.’*® 

Statements by a voter concerning his qualifications, age, 
domicile, bribery, etc., may be received.” 


190 Cf. Wigmore, op. cit., § 1699. Cf. Can. 20, regarding canonical treatises. 


191 Cf. Wigmore, op. cit., § 1702. 

292 Cf. Wigmore, op. cit., §1703. Can. 1585, 1777-1778, 1644, provide for it. 

183 Cf. Wigmore, op. cit., § 1704. 

184 Cf. Wigmore, op. cit., $1707. Others, however, do not admit them so 
readily. When the court makes a mistake it cannot so quickly administer an 
aniidoite. 

195 Cf. Wigmore, op. cit., §§ 1709-1710. 

196 Cf. Wigmore, op. cit., § 1384. Affidavits certainly cannot be admitted in 
marriage cases, because one must believe witnesses, not testimonials; cf. Glossa 
ed v. Scripiuram in c. 15, C. III, q. 9, where it is said that the letters of a 
bishop have no force when it is a matter of giving testimony. 


197 Cf. Wigmore, op. cit., § 1712. 
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Declarations of a mental or physical condition have long 
been received as an exception to the Hearsay Rule.** They 
are admitted not so much because the declarant is absolutely 
unavailable, or available only with great inconvenience, but 
because there is little probability that his present testimony 
will equal, or be better than, what he said before. Statements 
as to pain or suffering are the type longest recognized under 
this exception. Contemporary assertions are frequently better 
than circumstantial evidence (conduct) regarding pain, emo- 
tion, design, and the like. On the stand the witness may 
misrepresent his feelings and this would be difficult to check. 
The statements made contemporaneously with the pain, with- 
out obvious motive to misrepresent, are more likely to be 
accurate. The circumstances under which they were made, 
viz., to a physician, for treatment, or to a layman, for sympa- 
thy, must be considered.** It is likewise important to ascer- 
tain whether they were made ante or post litem motam. 
Statements as to an external circumstance causing the injury, 
or as to past sufferings, pain, or symptoms, are not accepted, 
for these are untrustworthy?” 

Statements as to design, intent, motive, feelings, etc., may 
be admitted ?°* when they indicate a present, existing state of 
mind, and are made in a natural manner with no suspicion of 
attempting to “ make a case.” A statement of intent may be 
accepted, e.g. to prove intent to establish a domicile, where it 
is “natural” without apparent motive to deceive.2 Such a 
statement of intent may also be important in a bankruptcy 
case. It may be used, too, to show motive or reason for acting. 
Statements of emotion, bias, fear, malice, affection, etc., e.g. to 
show the state of affections between wife and husband, may 


198 Cf. Wigmore, op. cit., § 1714. 

199 Cf. Wigmore, op. cit., §§ 1718-1719. 
200 Cf. Wigmore, op. cit., §§ 1721-1722. 
201 Cf. Wigmore, op. cit., § 1725. 

202 Cf. Wigmore, op. cit., § 1727; Can. 92. 
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be admitted, too.** Statements by an accused person, of 
malice, of hatred, his threats, or as to his purpose, intent, 
motive, goodwill, fear, etc., before, during, or after the deed, 
may be accepted.?* Statements by a testator as to his intent 
in making or revoking a will, or as to undue influence or fraud, 
may also, on occasion, be admitted.2” 

Spontaneous exclamations, the final exception to the Hear- 
say Rule, are part of the res gestae, i.e. one of the things which 
occurred at the time, in the course of the transaction, to which 
the witness on the stand is testifying.*°° It would, perhaps, 
not be necessary to repeat the statements, for the person who 
made them can be called, but the statements repeated by the 
witness are better than the statements of the person would be 
were he called to the stand. They are considered as trust- 
worthy because they are spontaneous outbursts, from a par- 
ticipant or a person present, immediately after an injury, on 
a startling occasion, e.g. in an accident or an affray, before the 
one who uttered them had time to fabricate. They must, of 
course, relate to the circumstances of the occurrence. 

The foregoing consideration of the nature of the Hearsay 
Rule and the exceptions thereto in the courts temporal has 
been presented, not with the idea that the law of the country 
establishes a norm for the interpretation of Can. 1789, supra, 
for it does not, but rather with the idea that through a better 
understanding of the connotations of “ hearsay” in the Eng- 
lish language we may avoid excluding evidence with which a 
court of Canon Law is quite capable of dealing. 


203 Cf. Wigmore, op. cit., §§ 1728-1730. This appears in the petition in 
ratum non consummatum cases, cf. S.C. de Sacramentis, decr., 7 maii 1923; 
AAS, 15-389. 

204 Cf. Wigmore, op. cit., § 1732. 

205 Cf. Wigmore, op. cit., § 1734 ff.; Can. 1514-1515. The Glossa ad v. In- 
dicavit in c. 8, C. XXII, q. 5, citing C.23.28.6, says that witnesses are under- 
stood to know what was done by the testator if previous witnesses have told 
them. 


206 Cf. Wigmore, op. cit., § 1745. 
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Seeing the analogy between the attitude of the court of the 
State and that of the Church on some points, because of their 
common desire to achieve justice, and the differences on other 
points, because of the differences in their procedure and in the 
questions presented to them, we may, perhaps, have a some- 
what clearer idea of how to evaluate the evidence presented 
by a witness who repeats what he has heard from others with 
regard to the points in issue before the court. 

The fundamental idea seems to be that the evidence offered 
by a witness of that sort is not to be excluded, but is to be 
carefully scrutinized, to see whether necessity requires it to be 
accepted and whether there is such circumstantial probability 
of its trustworthiness that it can be accepted in the case before 
the court. The final purpose in admitting it, as in admitting 
any other evidence, is, of course, to enable the court reasona- 
bly to make up its mind as to which party is, in justice, 
entitled to a favorable decision. 


BOLOGNESE OBSERVANCE OF GRATIAN CENTENARY 


To commemorate the eighth centenary of Gratian’s work, fifty scholars 
from Italy, Austria, Germany, France, England, and the United States will 
present papers on appropriate topics at a Convention organized under the 
auspices of the Faculty of Jurisprudence of the University of Bologna. Co- 
operating in the preparations are the Minister of Public Education, the au- 
thorities of the University, and associated Faculties of the latter. The Con- 
vention will meet September 29-October 4. The papers presented on the 
occasion will be printed, bound and thus made available for participants and 
patrons. In connection with the Convention there will be presented an ex- 
hibition of manuscripts, incunabula, and other relevant works which will be 
loaned to the University Library by libraries in every quarter of Europe. 
Accompanying the Convention ceremonies there will be included a pilgrimage 
to the birthplace of Gratian. The delegates and their collaborators will con- 


clude the observance with an appropriate program in Rome, including a visit 
to the Vatican. 


ATTENDANCE OF PRIESTS AT DANCES * 


PART Il. COMMENTARY ON THE PERTINENT 
LEGAL ENACTMENTS 


HE first part of this article has set forth in detail the 

text of the legal enactments pertaining to the solution of 

the problem confronting priests in the United States in 
reference to their supervision of dances held in connection 
with Catholic social life. The legal enactments thus con- 
sidered are those found in the particular legislation of the II 
and III Plenary Councils of Baltimore and certain decrees of 
the Holy See. 

What follows herewith, constituting the subject matter of 
the second part of the article, concerns itself with the relevant 
comment on these enactments. The comment has been suf- 
ficiently plentiful, though it must be said that it has not pro- 
duced the clarity of explanation one might be justified in 
expecting of it. The following analysis of this comment will 
attempt to ascertain the source of its inaccuracies, to derive 
a clear notion of the precise intent of the law, and even at 
the end to suggest that the law itself has ceased to bind be- 
cause of the obsolescence of the purpose which prompted the 
enactments upon which it rested. 


Iv. COMMENTS CONCERNING THE LAW AND THEIR CRITICISM 


It is true that there exists a lack of clarity concerning these 
enactments. However, it seems that this defect is not to be 
sought in the original law of Baltimore or in the public 
pronouncements of the Holy See concerning it. Rather, the 

“defect appears attributable to certain comments and explana- 
tions, made in writings concerning the status and implica- 
tions of the law; which writings appeared either at the in- 


* The first part of this article was published in the preceding number of Tum 
JURIST. 
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stance of these Decrees of the Holy See or at least subsequent 
thereto. These comments and explanations represent the law 
either inaccurately or incorrectly. 


1. Baltimore Decree, A Declaration of the Moral Law. 


Certain utterances made some thirty years ago by writers 
in the Ecclesiastical Review leave the reader with the impres- 
sion that the intendment and object of the Baltimore Decree 
is in effect merely to issue a declaration of the moral law in 
respect to the holding of dances for pious purposes; for“... 
to refuse . . . to permit these dances or to regard the pro- 
ceeds of dancing parties organized for charitable purposes as 
‘tainted money,’ which a priest may not accept, would be to 
pronounce the dancing under the circumstances as immoral, 
... The promoters of such dances must “. . . safeguard 
their enterprise as far as possible from becoming a source of 
sin or scandal; ” priests must inculcate this obligation © 

In other words, in this view the Baltimore Decree seems to 
have been converted into nothing more than the expression 
of a well-known principle of Moral Theology applied to dane- 
ing parties; inasmuch, namely, as: “ We have in many in- 
stances when discussing the question directed attention to the 
distinction between dances that are a danger to morals, and 
dancing as a popular amusement indulged in for recreation. 

. certain methods and functions connected with balls vio- 
late decency and modesty and are therefore forbidden by the 
moral law. . . . against which Christians are warned. On the 
principle that ‘ Qui amat periculum in illo peribit,’ the Church 
as the guardian of morals formulates definite precautions 
against the peril of sin, and this is the object of the Council 
of Baltimore when it forbids convivia cum choreis. What the 
Bishops of the Plenary Council forbid is not dancing, but cer- 
tain classes of dancing parties protracted into the night after 
banqueting, when the bodies and the imaginations of the par- 


65 Anon., “ Priests and Dancing Parties,’—HR, LXI (1919), 201. Footnotes 
are numbered consecutively with those in Part I; there the last footnote was 
numbered 64. 
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ticipants are heated to the danger point of passion. ‘Con- 
vivia cum choreis,’ when they constitute an abuse, are very 
different things from dancing as a mere amusement. Glycer- 
ine has a soothing and healing virtue, though in connection 
with certain chemicals it becomes an explosive calculated to 
destroy health and life. So here. In medio virtus.” ® 

This appraisal of the law of Baltimore comes as a surprise, 
especially after the pronouncement of the Holy See in the 
Declaration of 1917, quoted in Part I. Neither the Baltimore 
law nor the Holy See made a distinction in respect to dances 
for pious purposes between those classes which are forbidden 
and not forbidden upon moral principles. All such dances 
are forbidden,—as an abuse, not when they are an abuse. 
In principle, therefore, the application of the legal prohibi- 
tion is not predicated and dependent upon a moral criterion or 
issue; so that the application of the law is not left to the 
question of fact, to be determined in each instance by some 
one individual or group, whether this or that particular 
dance is or is not an occasion of sin and scandal. It is obvious 
that there would be very little, if any, result if the applica- 
tion of the law were made dependent on the resolution of such 
issue of fact. On the contrary, the law in its terms is made 
applicable absolutely, even if in an individual instance there 
is no moral danger whatever. 

As has been attempted to show in the foregoing, this Balti- 
more law is founded upon a presumption, or at least grave 
suspicion, of serious danger of sin and scandal inherent in 
dances generally—an assumption of fact. Such a law, enacted 
to safeguard against a general danger, is operative even 
though there is no danger in a particular instance.” Accord- 

~ingly, this prohibitory law must be considered as a disciplinary 
measure of positive law. It extends beyond the principles of 
Moral Theology which determine for individual cases what is 
or is not permissible. In other words, this disciplinary law 


66 Anon., “‘Dancing Parties’ and the Council of Baltimore,”—ER, LXI 
(1919), 445, 446. 


67 Cf. can. 21. 
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clearly transcends the moral issue inherent in dancing if such 
should arise in a particular instance or occasion. Jurispru- 
dentially, this law, as just stated, is founded upon a factual 
assumption, established by the legislator, an assumption of 
general danger of moral harm or scandal, which danger the 
legislator has envisioned as commonly occurring. Such a law 
obliges even when in a given instance the factual presumption 
is actually not verified.® 


2. Decree of 1916, An Extension of the Baltimore Law. 


It is stated that “the decree of 31 March 1916, renewing 
the provisions of the Third Plenary Council of Baltimore, 
goes a step farther than the canon of the Council,’ ® inas- 
much as it is “. . . an extension of the prohibition laid down 
by .. .” that Council.” To the contrary it is here submitted 
that the Decree of 1916 “. . . evidently does not add a new 
prohibition but simply interprets and enforces the Decree of 
the Council of Baltimore. . . . The Holy See makes no new 
law, but orders that the law of the Council of Baltimore be 
observed.” “4 The same may be said in regard to the Declara- 


68 Van Hove, Commentarium Lovaniense, vol. I, tom. II, De Legibus 
Ecclesiasticits (H. Dessain: Mechliniae-Romae, 1930), n. 333: “ Praesumptio 
periculs generalis spectat interpretationem legis et est speciale motivum quod 
legislatorem induxit ad aliquam legem ferendam, periculum nempe fraudis, 
damni, scandali, quod communiter accidit. Ob solum huiusmodi damni pericu- 
lum, legislator aliquid absolute imponit, in omni eventu servandum, sit vera 
vel non praesumptio in qua lex fundatur.”’ Jdem, n. 335: “Lex fundata in 
praesumptione periculi universalis obligat, et quidem in utroque foro, etiamsi 
in casu particulari falsa sit praesumptio et proinde ratio legis sub hoe respectu 
cesset. Etenim sola possibilitas alicuius periculi, non eius existentia, movit 


legislatorem ad legem ferendam; iudicium de periculi existentia penitus sub- 
trahitur subdito.” 


69 Anon., “ Dancing at Church Picnics,’-—ER, LVII (1917), 201. 


70 Woywod-Smith, A Practical Commentary on the Code of Canon Law 
(Joseph F. Wagner, Inc.: New York, 1948), I, 70; Woywod, op. cit., Sixth 


Printing 1941, II, Append. III, (4), c, p. 569. (Cited hereafter: 4 Practical 
Commentary.) 


71 Woywod, “ Dances for Benefit of a Parish,"—HPR, XXXII (1932), 1079; 
Woywod, “ Dancing and Sale of Alcoholic Beverages in Church Halls,"—HPR, 
XXXVIII (1937), 72. It is not possible for the writer to explain the apparent 
discrepancy in the writings of Woywod. 
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tion of 1917. Both of these pronouncements of the Holy See 
are no more than a detailed interpretation of what is already 
contained in Decree n. 290 of the Council of Baltimore. First 
of all the dispositive part of the Decree of 1916 insists that 
this Decree of Baltimore must stand: “. . . standum omnino 
esse sanctionibus a Concilio Baltimorensi III statutis .. .” 
Secondly, that priests and clerics generally are prohibited by 
the Decree of 1916 from promoting and favoring dances for 
pious purposes or being present thereat if conducted by lay- 
men is implicitly contained in the order of the Council of 
Baltimore that priests must abolish such dances as an abuse. 
Likewise, the Declaration of 1917 plainly goes no further than 
to state that any circumstances under which these particular 
dances may be conducted do not change the previous disposi- 
tions of the law in this matter. It may here be noticed in 
conclusion that Augustine seems entirely to have overlooked 
the dispositive part of the Decree of 1916, which explicitly 
confirms the Baltimore law, when he states that dances in 
general, in which the clergy have no part whatever, “. 
are not forbidden, even if given for a charitable or religious 
purpose by lay people.” ” 


3. The Baltimore Law, A General Prohibition for Clergymen. 


There is a certain view in regard to the present subject—an 
interpretation which is offered in the form of a translation of 
a portion of the Decree of 1916. In its terms this translation 
reserves in respect only to clergymen an absolute and general 
prohibition from promoting, fostering, or attending any 
dances whatsoever, inasmuch, to wit, as: “ All clergymen, 

~secular as well as regular, are strictly forbidden to promote or 
favor dances or balls, even if these should be held to help and 
support a good and pious cause or for any other purpose 
[italics added]; besides all the clergy are prohibited to attend 


72 A Commentary on the New Code of Canon Law (St. Louis, 1918), II, 93, 
note 65, in fine. 
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such dances if arranged by laymen; ” ** so that, “. . . the text 
of the decree clearly prohibits the pastor’s presence at dance- 
parties organized by lay people. The motive, namely, to see 
that the party is orderly, etc.,” does not justify his presence.” 

Of course, if a translation of this Decree of the Holy See of 
1916 or a commentary thereon disregards or fails to advert to 
its precise wording employed in the demonstrative terms of 
the Decree, scil., “ quasdam choreas”’, “ memoratas choreas”’, 
“hisce choreis”, in their proper, original, context—which 
demonstratives in their proper context show unmistakably 
that dances for a pious cause only are meant in the Decree— 
the result will necessarily be a general, sweeping prohibition, 
or at least an exposition of the text which is substantially a 
misstatement as to precisely what dances are intended in the 
authentic text. Thus also, to render the authentic text: “... 
ad alium quemlibet pium [italics added] finem” with: “... 
for any other purpose,” as Augustine does, is, in the humble 
opinion of this writer, a substantial mutilation of the authen- 
tic text, especially in respect to the present subject matter. 
The words used in an original text must be thought to have 
some definite function. Precisely such a general, sweeping, 
and incorrect result is achieved, it seems, in the view proposed 
in respect to the present law, which states, interpreting the 
above mentioned pronouncements of the Holy See, that, “ The 
$.C.Congr. by decree of 31 March 1916, ... added that 
clerics should not even attend dances. The same 8.C., by a 
declaration of 10 Dec., 1917, confirmed this last prohibition. 

..’ But, that “These prohibitions ... are to be ob- 


73 Augustine, A Commentary on the New Code of Canon Law, II, 93, note 
65. In this place Augustine, quite strangely, allows dances to be conducted 
“... even if given for a charitable or religious purpose by lay people,” re- 
ferring to the Decree of the Holy See of 1916, whereas such dances are termed 
an abuse to be abolished by the Baltimore decree which the Holy See con- 
firmed in 1916. 


74 Anon., “The Decree on Dancing,”—ER, LV (1916), 193, 194. Cf. also 
Donovan (J. T.), Clerical Obligations, p. 168, who seems to speak with uncer- 
tainty as to just what the status of the law is. 
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served and enforced with prudence.” What particular effect 
and application this latter remark concerning the use of pru- 
dence should have seems truly difficult to evaluate and ap- 
preciate. If it should mean that individual cases and occa- 
sions should be judged upon the question whether there is or 
is not present a serious danger to morality, then there appears 
to be the following objection which can evidently be raised 
against such application of the law. For, as already con- 
sidered, the terms of the law as to the exclusion of dances em- 
ployed for pious purposes are absolute. Moreover, together 
with this consideration, and as attempted to be shown in the 
foregoing, this law is one which has been framed to obviate 
a danger, at the time of its enactment, considered as generally 
prevalent. Hence, in individual cases the law is operative 
even though no danger be present in a particular instance.” 

As stated, this view prohibits the presence of clergymen at 
any dances whatsoever, without distinction. Yet, as already 
indicated, there is no foundation in the terms of the law or its 
interpretations in the pronouncements of the Holy See pre- 
sented above which supports this view. For it seems to the 
writer that, in order to bring dancing under the terms of 
this law, such diversion or entertainment must have, as an 
essential qualification and characteristic, the fact that it is 
employed for or in aid of “ Church purposes of any kind,” 
or “for the benefit of the Church, or of institutions belong- 
ing to the Church,’ “or charitable and religious enter- 


75 Bouscaren-Bllis, Canon Law (The Bruce Publishing Co.: Milwaukee, 
1946), p. 118. N.B. The latter remark concerning the prudent application of 
these prohibitions is stated with a reference to Vermeersch, Theol. Mor., III, 
n. 18, f. Lydon likewise seems to propound the view of absolute prohibition 
for clerics from attending any dances whatsoever——Cf. Ready Answers in 
‘Canon Law, 3. ed. (Benziger Brothers, Inc.: New York, 1948), pp. 141, 190. 
Likewise, Iorio, Theol. Moral., n. 1028, note 1, b; also, Connell, “ Parish 
Dances,” —AER, CX XIII (1950), 72. 


76 Cf. can. 21. 
77 Studies and Conferences. Our Analecta—ER, LV (1916), 73. 


78 Woywod, “Informal Dances Arranged by Parish Societies,"-—HPR, XIX 
(1918), 252. 
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prises,” ” or “for the benefit of the parish,” * that is, for 
religious purposes generally. The wording of the legal texts 
regarding this law demands explicitly such a restrictive in- 


terpretation. 

It occurs to the writer that perhaps this general prohibition 
for clergymen may be derived by its interpreters from the 
“ etiamsi” phrase in the Decree of 1916 of the Holy See.* 


79 Anon., “Concerning Dances,”—ER, LXVIII (1923), 195; Woywod, 
“Dancing and Sale of Alcoholic Beverages in Church Halls,"—HPR, 
XOXOOV LEE (1937) 5 a2e 

80 Anon., “ Abuses at Parish Picnics and Dances,’-—ER, LXXXVII (1932), 
413. 


81 Cf., e.g., Augustine, A Commentary on the New Code of Canon Law, Il, 
93, note 65, whose language is quoted in the text supra. Such seems perhaps 
also to be the case of another author of note in this country. His language, 
as used in the rendition of the Baltimore III Decree n. 290, seems to make 
this law to appear, in fact, as an absolute and general prohibition against all 
dances held by groups of Catholics, and the pronouncements of 1916 and 1917 
of the Holy See to appear as a confirmation of this general prohibition: “ Ad 
choreas quod attinet, Conc. Balt. III iam districte reprobavit usum convocandi 
catholicas familias ad choreas cum conviviis allisque solatiis, etsi eo praetextu 
inirentur, ut se mutuo cognoscerent fideles et amoris caritatisque vinculis 
intimius unirentur simulque subsidia pro hoc illove pio opere necessaria com- 
pararentur. Cum vero haec prohibitio paulatim in oblivionem venire et 
chorearum usus invalescere coepissent, censuit §.C. Consist. standum omnino 
esse sanctionibus a Conc. Balt. III statutis, ac praeterea, probante Benedicto 
XV, decrevit, sacerdotes quoslibet, sive saeculares sive regulares, aliosque 
clericos prorsus prohiberi, quominus memoratas choreas promoveant et fove- 
ant, etiamsi in piorum operum levamen et subsidium vel ad alium quemlibet 
plum finem; et insuper clericos omnes vetari, quominus hisce choreis intersint, 
si forte a laicis viris promoveantur. Porro, ut constat ex responso ab eadem 
Congregatione sciscitanti cuidam ordinario dato, in hac prohibitione compre- 
henduntur omnigenae saltationes, etiam tunc si fiant horis diurnis, aut primis 
tantum noctis horis, nec nimium protrahantur; vel etiam si fiant sine conviviis 
aut ea methodo quae vulgo appellari solet picnic; ideoque clerici omnes pro- 
hibentur, quominus eas in memoratis adiunctis promoveant, vel si ab aliis 
promoveantur, quominus ipsi intersint.’”—Beste, Introductio in Codicem, p. 
194. The above “ets?” clause in Beste’s text does not appear as such in the 
authentic texts of the legislation here discussed. This clause as placed by 
Beste may obviously be understood as presenting the Baltimore law as pro- 
hibiting all dances held by groups of Catholics, absolutely. Moreover, by 
presenting the utterances of the Holy See as a confirmation of the Baltimore 
enactment as so rendered, the result is that clergymen are purportedly pro- 
hibited a fortiori from participating in any way in the conduct of, or from 
being present at, any of these dances. 
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Emi 8.C. Consistorialis Patres . . . probante SSmo D.N. Bene- 
dicto PP. XV, decreverunt, sacerdotes quoslibet sive saeculares 
sive regulares aliosque clericos prorsus prohiberi, quominus 
memoratas choreas promoveant et foveant, etiamsi in piorum 
operum levamen et subsidium, vel ad alium quemlibet pium 
finem; et insuper clericos omnes vetari, quominus hisce choreis 
intersint, si forte a laicis viris promoveantur.®? 


Thereby all clergymen are absolutely forbidden to promote 
and foster the dances mentioned, even if (etiamsi) for the 
benefit of pious works or for any other pious purpose what- 
ever. Moreover, all clerics are forbidden to be present at 
these dances if they should be promoted by laymen. 

At first glance this clause may be interpreted to mean by 
implication that a fortiori clergymen are thereby prohibited 
from promoting, fostering, or being present at any other 
dances, even those, namely, which have not a religious pur- 
pose. However, the “ etiamsi” phrase itself does not of neces- 
sity demand this interpretation. Moreover, such an inter- 
pretation is not supported either by the immediate or the 
remote context of the “ etzamsi” phrase. Laws are to be 
understood according to the proper signification of the words, 
considered in the text and context.** 

In fact, this interpretation seems to be contradicted by the 
context, which appears to demand that the “ etzamsi ” phrase 
be understood to mean, as it obviously can mean in virtue of 
its own terms in relation to the wording of their immediate 
context, e.g.: “even if, although, or in spite of the fact that, 
the dances mentioned are for the benefit of pious works or for 
any other pious purpose,” with no reference whatever to any 
other dances which have no such purpose. Indeed, this in- 
terpretation is in complete harmony with the intendment 


82 AAS, VIII (1916), 148. 


83 Can. 18: “Leges ecclesiasticae intelligendae sunt secundum propriam 
verborum significationem in textu et contextu consideratam; .. .” 
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of the original Decree n. 290 of Baltimore III, clearly appar- 
ent in its terms *; while this pronouncement of the Holy See 
is precisely the confirmation of the Baltimore enactment, and 
no more. 

That the Decree of 1916 of the Holy See is no more than a 
reaffirmation and confirmation of Decree n. 290 of the Third 
Plenary Council of Baltimore concerning dances is apparent 
from the context of its “etiamsi” phrase, and hence also 
that this phrase can not be understood by implication to in- 
clude all dances under the prohibition. For the Decree of 
1916 is itself captioned as dealing with certain dances in the 
United States of America (Decretum circa quasdam choreas 
in statibus foederatis Americae septentrionalis ...); not 
with all dances of groups of Catholics. Such dances, namely, 
as the preliminary recitals in this Decree explicitly describe, 
which in effect, while fostering the social congeniality of 
Catholics among themselves, borrow upon it to promote a 
pious cause. This is exclusively the dancing to which are ref- 
erable the terms of the Decree, “‘ has choreas” (these dances) 
in the remote context; “ memoratas choreas” (the dances 
mentioned) and “ hisce choreis” (these dances) in the im- 
mediate context of the “ etiamsi”’ phrase. These particular 
dances clerics are forbidden to promote and foster, even 
though they are for any pious purpose; and, by the same 
token, are forbidden to attend these dances (hisce choreis in- 
tersint) if conducted by laymen. The conclusion is here sub- 
mitted in virtue of the obvious meaning of the text of the 
Decree taken as a whole, that only such dances are contem- 
plated at all in its dispositive ruling which are conducted for 
a pious purpose. The relation of clerics and Catholics gener- 
ally, to dances held for any other purpose, i.e., merely social 


84 This interpretation by recourse to the mind of the legislator is established 
by the rule of interpretation to the effect that if the meaning of the legal 
terms remains doubtful and uncertain, one must have recourse to the mind 
of the legislator: “... quae [i.e., propria verborum significatio] si dubia et 
obscura manserit, ad locos Codicis parallelos, si qui sint, ad legis finem ac 
circumstantias et ad mentem legislatoris est recurrendum.”—can. 18. 
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and recreational, is wholly outside the purview of this legis- 
lation. On the other hand, any dance connected with the 
promotion of a pious purpose, by whomsoever sponsored and 
conducted, is forbidden as an abuse, and as such is to be 
abolished. 


4. The Baltimore Law, Recreation under Supervision of a 
Priest. 


Besides the legal prohibition against the intervention of 
clergymen in behalf of, or their presence at, dances for pious 
purposes, the Baltimore law and the Decree of 1916 seem also 
to have been interpreted as forbidding dances conducted 
“. .. for the purpose of ... providing recreation for the 
Catholic people under the supervision of the priest.” ®* In 
other words, it appears that, according to this view, priests are 
forbidden to supervise the holding of dances, even when these 
are not had in connection with or for the promotion of a pious 
cause undertaken financially or otherwise, but simply and 
only as a medium of recreation among Catholic people; so 
that such diversion is no more than a social gathering on occa- 
sion among Catholics. 

This problem in respect to Catholic social life is not at all 
a negligible matter. In fact, it assumes proportions of con- 
siderable importance both in the parochial and especially in 
the scholastic spheres, in reference to the present question. 
These have at the present time emerged in their developed 
ramifications into areas of operation which go beyond the pale 
of activity which is strictly religious. And rightly so. For 
the Catholic religion, in its teachings and practices, is not a 
something reserved for exhibition on stated occasions. The 
influence of the Catholic religion in its results must permeate 
the life and endeavor of its members. Hence also their mo- 
ments of legitimate, necessary and useful recreation, their 
social as well as their occupational undertakings. Already 


85 Woywod-Smith, A Practical Commentary, I, 70. Cf. also Donovan 
(J. T.), Clerical Obligations, p. 168. 
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some twenty-five years ago it was wisely and opportunely 
pointed out that a “ Catholic social evening ” arranged “ un- 
der Catholic auspices” in the form of a dance must be ele- 
vated from “ the variety that is in vogue in the public dance 
hall,” and “be Catholic in spirit and general tendency” and 
manner and projected into a Catholic environment.*° 

The general but definite thought intended to be conveyed 
is the necessity of inaugurating and restoring among Catho- 
lies, and especially the Catholic youth, a Catholic way of life 
and conduct in respect to activities which are not in them- 
selves religious, that is, recreational activities, by offering 
“|. them [the young] an attractive recreational programme 
that answers all their legitimate desires for entertainment and 
sociability. Among other things they must be given occa- 
sional opportunities for dancing,” which is cast in a truly 
Catholic atmosphere.* 

The one and only immediate question here is whether such 
undertakings, when initiated and sponsored by pastors and 
priests generally in the effort to bring the recreational life of 
the people—of which dancing is an integral part—into har- 
mony with the requirements of Catholic conduct, can be 
compressed into the wording and intent, as explained in the 
foregoing, of the prohibitions of the Baltimore law and the 
pertinent pronouncements of the Holy See. It seems to the 
writer that such undertakings, even when dances are included 
therein, do not come within the purview of these legislative 
enactments. 

The fact is that the matter of dancing, as a feature of gen- 
eral recreation, was entertained by the Fathers of the Third 
Plenary Council in the same deliberations undertaken pre- 
paratory to the statutory regulation concerning the means 
employed for the promotion of pious causes. In these de- 
liberations the proposition was offered to prohibit all and any 
type of dances. However, such a general prohibition did not 


86 Bruehl, “The Evils of Modern Dancing,”—HPR, XXV (1924-25), 119. 
87 Bruehl, op. cit., pp. 118, 119. 
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find favor with the majority.** And, as already noted in the 
foregoing, the Council in its legislation remained content with 
prohibiting the dance only when employed as a means for 
promoting a pious cause. The result is that this legislation 
of the Third Plenary Council and the pronouncements of the 
Holy See—which latter must be understood as having been 
made only in respect to that legislation *°—do not extend at 
all to the mere recreational and social undertakings here un- 
der discussion or to the priest’s conduct in regard to them. 
The basic reason is that these enterprises are not instituted 
for and directed to or in aid of a pious cause. As will appear 
in the following, these merely social-recreational affairs do 
not respond to the concept of pious cause. Rather, these 
undertakings have as their direct and primary purpose the 
social function of recreation, relaxation, and entertainment. 
Accordingly, on the basis of the Baltimore law a sharp dis- 
tinction is to be drawn between dancing in the case where 
“.. the Young Men’s Society, or the Young Ladies’ of a 
parish arrange a Social Evening in the parish hall, where only 
the young men and young ladies of the parish meet and en- 
joy themselves .. .” and “. . . the holding of public dances 


88 Congregatio Vigesima Quinta Privata. Feria IV, die tertia Decembris, 
Post Merid: “ Censuerunt Peoriensis, Vincennopol. et Buffalensis, ut omnes 
cuiusvis generis choreae prohibeantur. ... Roffensis existimavit periculum 
latere in legibus, numero et rigore nimiis, ferendis; choreis ruri tuto indulgere 
posse cum cautela debita, secus juvenes ad catholicorum choreas abituros. 
Huic consensit Dibonensis. Censuit choreas ruri permittendas; sed in urbibus 
prohibendas. Lex Concilii Plenarii superioris malum non sanavit, sed nimio 
rigore aggravavit. Huic consensit Cincinnatensis. . .. Propositio Peoriensis 
rejecta fuit, viginti et uno tantum ajentibus. . . . Richmondensis dixit scanda- 
lum esse fidelibus, quod multi sacerdotes dicant obsoletam esse legem Concilii 
wuperioris, ideoque passim absolvant eos qui hujusmodi choreis (Round 
dances) indulgent. Vult ergo ut dicatur ‘prohiberi semper et pro semper.’ 
Monuit Delegatus quod exemplis quoque probavit Romae de hisce choreis non 
ita severe judicari. Milwauchiensis notavit has tantum choreas Bohemis, 
Polonis, et Germanis notas esse, neque apud eos peccati esse causam. Igitur 
non sunt omnino et ubique damnandae.”—Acta et Decreta Concilit Plenars 
Baltimorensis Tertit, Sessiones et Congregationes, p. LXXXVI-LXXXVII. 


89 Cf. Donovan (J. T.), Clerical Obligations, p. 166. 
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on church premises for the benefit of the church or of insti- 
tutions belonging to the church.” While the law has been 
“commonly interpreted” as forbidding the latter undertak- 
ing, “. . . a sociable gathering of a comparatively small group 
of people, such as these societies are, is not considered by the 
decree.” * It may be noted that it is immaterial whether or 
not a group is a society, because the law makes no distinction 
on this head. Hence this law does likewise not legislate by 
way of prohibiting the priest’s presence or his general super- 
vision at such social gatherings, because they are not held in 
aid of a pious purpose. Moreover, it has, in the opinion of 
this writer, been correctly and sanely stated with reference to 
Catholic sociability involving dances that, “ Where the social 
gatherings are well-conducted and innocent and the dances 
unobjectionable, there is no prohibition thereof.” ** Accord- 
ingly, it would be difficult to understand how even the pre- 
script of canon 140 would exclude the presence of the clergy- 
man from such affairs. Besides, canon law “. . . has not 
told priests that they cannot labor to bring about wholesome 
social gatherings among their parishioners.” ** In fact, the 
opportunities of Catholic sociability should be fostered by 
priests, “. . . because material and social conditions can 
either greatly hinder or grandly help the spiritual ministra- 
tions of the priest.” ** The immediate object, as stated, is to 
safeguard the social life of our Catholic people and to imbue 
it with the spirit of Catholic propriety and decency. Thus 
Donovan aptly puts the case of a pastor as not going 
“.. . counter to the Church’s mind, who, . . . is aiming to 


%0 Woywod, “Informal Dances Arranged by Parish Societies,’—HPR, XIX 
(1918), 252. Cf. also Garesché, “One Aspect of Mixed Marriages,”—ER, 
LXXIV (1926), 501. 


91 Garesché, loc. cit. 
®2Cf. Donovan (J. T.), Clerical Obligations, p. 166. 


®3 Donovan, “ What Is to Be Done About Saturday Night Dances,’—HPR, 
XLVI (1946), 375. 


4 Garesché, “One Aspect of Mixed Marriages,”—ER, LX XIV (1926), 501. 
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capture the young workers of his parish . . . He knows that 
in his city and in his parish all sorts of young Catholic folks 
now go to Saturday night dances where intoxicating drinks 
are served and stay so late into Sunday morning that they 
miss Mass. This priest is going to organize leaders, if need 
be, to put on dances in the church hall under the chaperonage 
of the fathers of the parish on Saturday night up to midnight 
without liquors of any kind being available.” ** Obviously, 
it is not necessary, in fact, it is unwise, to say the least, that 
the priest, v.g., pastor, dean of a school, or chaplain of a New- 
man Club, personally shoulder the execution of arrangements 
and details connected with the dance.®* He should establish 
a committee of his laymen and laywomen and give clear and 
precise instructions to this committee concerning the conduct 
of the dance. For, “If the right men and women are chosen 
to direct such dances, they will often be more effective in 
abating the least sort of misconduct than would be the priest 
himself.” * 

From the foregoing considerations the writer submits the 
opinion that neither the Baltimore law together with the pro- 
nouncements of the Holy See pertinent thereto nor The Code 
of Canon Law forbids the clergyman to enter his presence at 
these dances both as a gesture of sociability on his part and, 
in passing, to exercise a general vigilance that his instructions 
are properly carried out.** 

Hence, the writer can not agree with the view “. . . that 
the text of the Decree [of 1916—Circa quasdam choreas] 
clearly prohibits the pastor’s presence at dance-parties or- 
ganized by lay people,’ or “. . . dances... for the pur- 


“¢, 95“ What Is to Be Done About Saturday Night Dances,”"—HPR, XLVI 
(1946), 375. 
96 Cf. Garesché, loc. cit. 
97 Garesché, loc. cit. 
98 Cf. Donovan, Clerical Obligations, pp. 166, 168. 


99 Anon., “The Decree on Dancing,’—ER, LV (1916), 193, 194. Cf. also 
Augustine, A Commentary on the New Code of Canon Law, II, 93, note 65, 
where a like view seems to be maintained. 
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pose of . . . providing recreation for the Catholic people un- 
der the supervision of the priest.”*° For this view, as 
appears in its text, embraces all dances, including those under- 
taken for a merely social and recreational purpose by mem- 
bers of a parish or by any other group of Catholics. Whereas 
it is the contention here submitted that the law does not em- 
brace such dance entertainments whose purpose is merely 
social and recreational to the exclusion of any benefit to a 
pious purpose. And for this same reason the writer dissents 
from the view ? that clergymen are forbidden by the law to 
promote or favor any dances for any purpose. 


5. Dances Under Church Auspices. 


In close connection with the subject matter just previously 
considered in regard to promotion or supervision of dances 
by priests, there appear in publication certain modes of ex- 
pression which, in the opinion of the writer, contribute nota- 
bly to the misunderstanding of the precise subject and extent 
of the law here under discussion. Thus, one finds in respect 
to the Decree of 1916 (Circa quasdam choreas) and Decree 
n. 290 of the Third Plenary Council of Baltimore a series of 
comments, which, upholding vigorously with citation of an- 
cient ecclesiastical and scriptural authority the pastor’s de- 
nunciation of dances in general, decries the action of the 
Catholic press in its “ practice of publishing emblazoned ac- 
counts of dances and balls given by Catholic societies and 
under Catholic auspices.” *? This commentary seems at the 
same time to allow the toleration of dances “ under favorable 
circumstances,” even for a pious cause; whether the latter is 
included, however, is not quite clear. Similar observations on 
the same Decree (Circa quasdam choreas) state that “. . . 
dancing-parties that are given under church auspices . 


100 Woywod-Smith, A Practical Commentary, I, 70. 
101 Cf. Augustine, loc. cit.; Anon., “The Decree on Dancing,” loc. cit. 
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are forbidden, no matter what the program of dances may 
be,” *° by “the last Council of Baltimore,” “by a Decree of 
March 13, 1916,” “then by a resolution of November Ly, 
1917” of the Congregation of the Consistory.%* In other 
words, this view excludes “any attempt to have church- 
sponsored dances.” *° But what are dances under “ Catholic 
auspices,” or “church auspices,’ or “ church-sponsored ” 
dances? These expressions as such manifestly point to the 
origin of these undertakings and seem to interpret the law as 
forbidding any dance the origin or sponsorship of which is 
ecclesiastical. Yet the basic law of the Council of Baltimore 
in its terms does not at all consider origin, sponsorship, or 
authorship, lay or ecclesiastical; and the same may be said 
concerning the pertinent decrees of the Holy See in respect 
to the dispositive portion of their text. In other words, the 
law looks solely to the purpose of the dance—the pious pur- 
pose—and forbids as an abuse any dance, no matter by whom 
sponsored, which is held for the promotion or in aid of such 
purpose. Concerning a dance held for any other purpose or 
by whomsoever sponsored the law does not speak in its dis- 
positive prohibition. Eence, the writer sees in the following 
statements a contradiction, or at least a source of substantial 
uncertainty and confusion as to the subject matter and ex- 
tent of the law. It is stated, “Of course, Rome has con- 
demned dancing under church auspices; but she has not told 
priests that they cannot labor to bring about wholesome social 
gatherings among their parishioners.” *°® In this view danc- 


103 Anon., “The Decree on Dancing,”—ER, LV (1916), 193. 


104 Donovan, “ Priests as Dance Super-Bouncers,’—HPR, XLV (1945), 930; 
ef. also Donovan, “Did the Holy See Forbid Dances under Church Auspices,” 
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105 Cf. Donovan (J. T.), Clerical Obligations, p. 167. 


106 Donovan, “ What Is to Be Done About Saturday Night Dances,’—HPR, 
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“Rome may have condemned dancing as sponsored or attended by priests, 
but it has not told them that they cannot bring wholesome social gatherings 


to their parish life.” 


268 THE JURIST 


ing is included expressly in the “wholesome social gather- 
ings.” It is agreed by this writer that priests may do as thus 
suggested; there is no law prohibiting their action. But it is 
also the opinion of this writer that these social affairs so initi- 
ated must be said to be under the auspices or sponsorship, in 
some manner or other, remotely or proximately, of the clergy- 
man. Hence, the writer agrees heartily with Donovan, who 
writes: “ Nor is a pastor of my acquaintance getting ready to 
go counter to the Church’s mind who, in forming cells of 
G.I.’s, is aiming to capture the young workers of his parish. . . 
He knows that in his city and in his parish all sorts of young 
Catholic folks now go to Saturday night dances where in- 
toxicating drinks are served and stay so late into Sunday 
morning that they miss Mass. This priest is going to organize 
leaders, if need be, to put on dances in the church hall under 
the chaperonage of the fathers of the parish on Saturday 
night up to midnight, without liquors of any kind being avail- 
able,” or at some other time.” What has just been stated 
may well be considered as an example of social entertainment 
held in connection with a Catholic Youth Program. It is a 
means of affording to the young decent social diversion.1® 
This is definitely under church auspices or sponsorship. This 
expression and its meaning in reference to such dancing- 
parties should not immediately evoke in the mind a prohi- 
bition by the terms and intent of the law here considered. 
Aside from other, particular legislation, the only law in this 
connection that has respect to dancing in reference to clergy- 
men is the conditional or, in its terms, hypothetical law of 
canon 140,’ safeguarding clerical decency and _ propriety. 
That is to say, it is erroneous, in the opinion of the writer, to 

107 Donovan, “ What Is to Be Done About Saturday Night Dances,”—HPR, 
XLVI (1946), 375. 

108 Cf, Donovan (J. T.), Clerical Obligations, p. 166. 
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look to the subject matter of the Baltimore Decree n. 290 and 
the pertinent pronouncements of the Holy See as having 
reference to the merely social features associated with e.g., 
our present day Catholic Youth Program, or anything similar 
thereto, involving dancing as a means of diversion, entertain- 
ment, and relaxation. For, as already shown in the foregoing, 
it was not the legislative intent of the Third Plenary Council 
of Baltimore to include within the purview of its Decree n. 
290 the holding of dances as merely social entertainment, but 
only in respect to the promotion of a pious cause,—explicitly 
from the standpoint of their use in raising funds for a pious 
cause. This fact is manifest from the text of the Baltimore 
Decree n. 290 and of its title and chapter,”° and from their 
legislative antecedents, which, in the aggregate, are to be 
found, as developed under the same caption and subject 
matter—already set out in the foregoing—: (1) among the 
Principal Chapters (Capita praecipua) originally outlined by 
the Holy See as agenda for the Third Plenary Council of 
Baltimore; 14 (2) among the preliminary Chapters proposed 
and examined (Capita vroposita et examinata) in conferences 
consisting of members of the American Hierarchy and of 
authorities at the Holy See; ” (3) in the Report of the Con- 
ferences (Relatio Collationum) held at Rome by members of 
the American Hierarchy with the Prefect of the S.C. for the 


110 The title and chapter of this Decree read: Trtulus IX—De Bonis 
Ecclesiasticis. Caput V. De Modis Prohibitis Pecunias ad Pias Causas Col- 
ligendi—Acta et Decreta Cone. Pl. Balt. III, p. 166. 


111 This document is entitled: Capita praecipua quae Emi Cardinales S.C. 

de Propaganda Fide censuerunt a Rmis Archiepiscopis et Episcopis Foederato- 

«rum Statuum A.S. Romae congregatis praeparanda esse pro futuro Concilio. 
VII. De modis prohibitis colligendi pecunias ad pias causas. 


112 The pertinent document is entitled: Capita proposita et examinata in 
collationibus, quas coram nonnullis Emis Cardinalibus Sacrae Congregationis 
de Propaganda Fide ad praeparandum futurum Concilium plenarium habue- 
runt Rmi Archiepiscopi et Episcopi foederatorum Statwum Americae Septem- 
trionalis Romae congregati. Cap. VII—De Modis Prohibitis Colligendi 


pecunias ad pias caussas, pp. 7, 8. 


270 THE JURIST 


Propagation of the Faith; 1% (4) in the Reports of the pre- 
liminary discussions held by the American Hierarchy in the 
several metropolitan provinces of the United States in respect 
to the preliminary Schema and chapters of the Third Plenary 
Council; 1 (5) in the preliminary Schema of Decrees of this 
Council; * (6) and in the text of Decree n. 294 of a new 
Schema of the same Council, together with the deliberations 
of the Fathers of the Council in regard to this n. 294,—which 
number in the final draft of the Acta became the present De- 
cree n. 290, the law here under discussion.**® 


6. Dances Conducted for a Pious Cause.™* 


As pointed out frequently in the previous discussions herein, 
the Baltimore law together with the pronouncements of the 
Holy See forbids dancing as employed for the promotion of a 
pious cause. It is, therefore, essential to know what is a pious 
cause. 

It must be observed that the term pia causa was inserted 
into the text of the law from the preliminary outlines of the 
Baltimore legislation originally prepared at the Holy See, as 
appears in the quotations introduced in the foregoing. The 
term pia causa, therefore, must be understood in its proper 


113 The document is entitled: Relatio Collationum quas Romae coram S.C. 
de PF. Praefecto habuerunt Archiepiscopt pluresque Episcopt Statuum Foede- 
ratorum Americae. 1883. Caput VII. De Modis Prohibitis colligendi 
pecunas ob pias causas. 


114 These Reports are gathered in a small, printed volume entitled: Rela- 
tiones Forum quae Disceptata Fuerunt ab Illmis ac Reumis Metropolitis cum 
Suis Suffraganeis in suis singulis Provinciis Super Schema Futuri Concilit Prae- 
sertum Vero Super Capita Cuique Commissa—Relatio Provinciae Milwauchi- 
ensis, Super Plurima Schematis Capita, Praesertim Vero Super Caput VII, De 
Modis Prohibitts Colligendi pecunias ad pias caussas. (Baltimorae: Iussu 
Illmi ac Revmi Archiepiscopi Impressa et Distributa, 1884), p. 17. 


115 Schema Decretorum Concilii Plenarii Baltimorensis Tertii, Titulus IX. 
De Bons Ecclesiae Temporalibus, Caput V. De Modis Prohibitis Pecunias ad 
Pias Causas Colligendi, p. 97, n. 312. 


116 Acta et Decreta Concilii Plenarit Baltimorensis Tertii, Sessiones et Con- 
gregationes, n. 294 and pp. LXXXII-LXXXIII, LXXXVI-LXXXVII. 


17 For authoritative source material in respect to the notion of pia causa 
see Periodica de Re Morali, Canonica, Liturgica, XIX (1930), 50*. 
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juridic signification. Hence, it seems substantially mislead- 
ing for the correct understanding of the Baltimore Decree n. 
290 and the accompanying pronouncements of the Holy See, 
to render the term pia causa, as some do, with merely the 
word “ good cause ”’,"'* in speaking of this law. 

The terms pia causa and opus pium are synonymous and 
are used interchangeably.° The concept of causa pia is 
represented essentially in the idea of all those means, ma- 
terial resources, which, in virtue of a religious motive or for 
the sake of the salvation of one’s soul, are dedicated to the 
purpose of divine service or of charity.°° In a particular in- 
stance, for the recognition of a pious cause both of these 
notes, that is, of external purpose and of interior motive, 
must coincide.“* It is apparent from this fundamental con- 
cept that the notion of pious cause ranges through a vast 
scope of goods works,’”” besides the permanent institutions 


118 Cf., eg., Woywod, A Practical Commentary (Sixth Printing, 1941), II, 
Append. III, 4, c, p. 569; Loiano, Institutiones Theologiae Moralis, III (Mari- 
etti: Taurini, 1937), n. 540. 


119 Cf. Navarrus, Opera Omnia, Tom. II (Venetiis, 1618), Tractatus De Re- 
ditibus Beneficiorum Ecclesiasticorum, Quaestio Prima, Vigesimosexto moneo., 
n. 3; Reiffenstuel, Jus Canonicum Universum, lib. III, tit. X XV, n. 66, and tit. 
XXVI, n. 187; De Lugo, Disputationum de Iustitia et Iure, Tomus Secundus 
(Lugduni, 1670), Disp. XXII, Sect. IX, n. 265. 


120“ Cqusae piae (fromme Stiftungen) sind Vermdogensinbegriffe, welche 
einem gottesdienstlichen oder wohlthitigen Zwecke in religidser Absicht oder 
um des Seelenheils willen gewidmet sind.”—Obercamp, Kirchenlexikon, 2. ed., 
vol. II (Freiburg im Breisgau, 1883), s.v. Causae piae. It may be noted that 
the concept as here qucted seems to agree in general as to subject matter and 
purpose with the notion of pious foundation as set forth in can. 1544 in The 
Code of Canon Law. A pious foundation is a species of pious cause. 


121“ Diese beiden Merkmale des dussern Zwecks und der innern Absicht 
<miissen zusammentreffen; ...”—Kirchenlexikon, loc. cit., and authorities 
cited, especially “Barbosa, Ius can. 3, 27: ‘duo requiri ad hoc ut causa 
sit pia: ut interveniat pietas personae; ut fiat causa pietatis.’” The work of 
Barbosa is Jus Ecclestiasticum Universum; the quotation is in §§ 3-4, book and 
title cited above. 


122 | ea omnia et sola esse pia opera, quae ad divinum cultum, pietatem, 
et misericordiam pertinent.... Talia etiam septem opera misericordiae 
spiritualia .. . septem quoque opera misericordiae corporalia, ee .”—Navarrus, 
Opera Omnia, Tom. II, Tractatus De Reditibus Beneficiorum Ecclesiasticorum, 
Quaestio Prima. Vigesimosexto moneo., n. 3. 
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and societies of the Church which are dedicated to and per- 
form the more immediate operations of religion, religious 
worship, and charity, and including all that principally per- 
tains thereto.!23 All of these contain the essential character- 
istics, required by the concept of a pious cause, of being ap- 
parently accomplished principally for God and in view of a 
supernatural end.!%* Hence, it must be noted that in regard 
to motive, the supernatural motive must, in the concept of 
pious cause, be first and foremost,’** and likewise, that as such 
the religious purpose must be externally manifest in the work 
which is to be denominated a pious cause. In general, every 
act or work must be directed, at least remotely, to God and a 
supernatural end. Yet every act or work can not for that 
reason alone be designated a pious cause. Hence it would ap- 
pear that the religious purpose must be the manifestly im- 
mediate object of the work in order that the latter may be 
called a pious cause or work. 

Thus it is clearly intelligible how parish affairs, such as 
bazaars, picnics, and similar undertakings, organized to raise 
funds for ecclesiastical needs, are to be designated as part and 
parcel of a pious cause and are intimately connected there- 
with.?*6 


123 “Tales quoque Capellaniae, Beneficia, Missae, aliaque officia divina, et 
omne quod ad ea praecipue pertinet.”—Navarrus, loc. cit. “ Nomine causarum 
piarum veniunt omnia loca, ac instituta pia, qualia sunt Ecclesiae, Monasteria, 
Hospitalia, Nosocomia, Confraternitates, etc. Item pauperes omnes. . .”— 


Reiffenstuel, Jus Canonicum Universum, lib. III, tit. XXV, n. 66. 


124“ Causae piae nomine veniunt Ecclesia, Monasterium, pauperes, divinus 
cultus, suffragia, vel quidquid praecipue fit Dei intuitu, et finis supernatura- 
lis..—De Lugo, Disputationum de Iustitia et Iure, Tomus Secundus, loc. cit., 
citing Navarrus, loc. cit. 


125 “ Pia causa vel pia res, ait Molina, De iust. et iure, d. 184, est ‘ quidquid 
praecipue fit Dei finisque supernaturalis intuitu, ad gratiam vel gloriam coram 
Deo promerendam, vel in satisfactionem pro propriis vel alienis peccatis; ’ 
...”—Wernz-Vidal, Ius Canonicum, Tomus IV, De Rebus, vol. II (Apud 
Aedes Universitatis Gregorianae: Romae, 1935), n. 791, nota 1; Reiffenstuel, 
Ius Canonicum Universum, lib. ITI, tit. XX VI, n. 137. 


126 Thus the III Plen. Council of Baltimore, n. 290 states: “ Plerisque in 
locis pecunia in pios usus haud exigua comparari solet per conventus quosdam, 
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ris 


On the other hand, there are numerous occasions in the 
parishes of our country, on which distinct parish groups, clubs, 
or societies of some kind, or simply groups of Catholics under- 
take a dance the immediate purpose of which is solely recrea- 
tion and entertainment—a merely social affair without intent 
and purpose by financial proceeds or by any other product of 
such gathering to promote a pious cause. The immediate pur- 
pose is solely recreational and social. Likewise, there are 
hundreds of instances throughout the scholastic year, on which 
in our Catholic institutions of higher learning and High 
Schools the country over similar social gatherings involving 
dances are held by the, v.g., senior or junior classes, the clubs, 
fraternities, etc. These gatherings are not to be considered 
within the subject matter of the Baltimore legislation here 
discussed and the pronouncements of the Holy See pertaining 
thereto, because they are not undertaken to promote a pious 
cause. Hence, a priest who is pastor, chaplain, moderator, 
dean, or whatever be the position which by name he may 
occupy in relation to these gatherings, is not the subject 
matter of these legislative enactments. In respect to the com- 
mon law, his conduct is controlled solely by the prescript of 
eanon 140. There is nothing in the legislation here discussed 
which forbids him to promote, approve, and be present at such 
merely social affairs. It is understood, of course, that local 
statutes, if there are any, must be obeyed. Moreover, it is in 
itself, in the opinion of the writer, clearly not within the im- 
mediate functions of priestly or parochial ministrations and 
teachings to invent means of social intercourse which involve 
dancing. 

The objection may, however, be raised that a pastor who 

“makes his parish hall available to young people for dancing, 


qui animorum oblectandorum causa fiunt, quique apud nos vulgo Picnics, 
Excursions, aut simili nomine vocantur.” Also the II Plen. Council of Balti- 
more, n. 396: “Ut necessitatibus rei ecclesiasticae subveniatur, Ecclesiae, 
scholae, aliaque opera pia vel incipiantur, vel incepta ad finem feliciter per- 
ducantur, saepius nobis datur occasio fidelem populum hortandi ut media 
necessaria subministret.” 
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or who initiates and promotes such dancing, with the purpose 
of keeping them from the harmful influences of public dance 
halls and the occasions of sin incident thereto, does so in view 
of a supernatural end, scil., the avoidance of sin and the proxi- 
mate occasion. There is no doubt that the pastor has a super- 
natural end in view. Yet the avoidance of sin alone does not 
spell out a pious cause. The avoidance of sin must accom- 
pany anything that one does. On the other hand, the dance- 
parties here supposed are and remain, as to their principal and 
manifest purpose, exclusively social and recreational, which, 
as a matter of course, must be characterized by Catholic pro- 
priety and decency. But these qualities of the social gather- 
ing clearly do not constitute a pious cause. Hence also, such 
entertainments can not be thought to be included in the “ any 
other pious purpose” (alium quemlibet pium finem) of the 
Decree of 1916 of the Holy See. 


V. CESSATION OF THE BALTIMORE LAW 


One final matter may here be discussed: Can the Baltimore 
decree n. 290, prohibiting dances as a means to promote a 
pious cause, be considered as having ceased? ‘The cessation 
here meant, if it has occurred at all, is that which takes place 
either because the subject matter of the law has changed,!”* or 
because the whole reason for the law has completely ceased to 
exist.1?8 

The purpose of the law (finis, ratio legis) is to be under- 
stood as the special motive which the legislator had in mind 
when enacting the law in question and by reason of which the 
law was enacted.” It is thus the formal or juridic reason for 


127 Cf. Michiels, Normae Generales Iuris Canonici, 2. ed. (Parisiis-Tornaci- 
Romae: Desclée et Soc., 1949) I, p. 646. 


128 Cf. Michiels, op. cit., I, p. 647. 


129 Michiels, op. cit., I, pp. 533-534: “ Finis seu ratio legis id est, cuius gratia 
vel propter quod (assequendum) lex est edita. Intelligitur autem finis eius 
proximus et determinatus, seu bonum concretum specifice determinatum, cuius 
assecutione lex determinata bonum commune partialiter promovet; et finis 
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the existence of that law. This reason or objective of the law 
may be a positive good to be achieved or a harm, or danger of 
harm, to be avoided in behalf of society. It is the common 
doctrine of canonical jurisprudence that the law ceases in its 
entirety if the purpose of the law, as here described, has ceased 
in its entire intendment.*° The cessation of the purpose of 
the law is, of course, a question of fact. Moreover, the law 
retains possession of its obligatory force unless and until the 
cessation of its entire purpose is clearly evident.%*4 The evi- 
dence of cessation of purpose may be expected to make its 
appearance as a public fact in the community." It is oppor- 
tune to mention specifically, that the same principles of cessa- 
tion obtain when a law (such as is here under discussion) has 
been enacted by reason of special circumstances, to which alone 
the law applies, and those circumstances have changed. It 
is required for total cessation that the change will have taken 
place in respect to the community as a whole or the major 
part thereof.** The same rules as just mentioned apply, of 


operantis quidem, qui est actui per legem praescripto extrinsecus, i.e., bonum 
a legislatore positive intentum, causa motiva (non mere impulsiva) propter 


quam legislator de facto tulit legem determinatam ... puta ad vitandum 
periculum fidei. . . . Qui finis iuridicus a legislatore per determinatam legem 
PTGS buses ae or 


130 Tota lex cessat, si finis legis cessaverit constanter, adaequate, in toto 
scilicet eius intento, et totaliter, idest quoad totam legem (omnesve eius 
partes, si quae dentur); ita communiter . . .”—Michiels, op. cit., I, p. 647, 
and the authorities there cited. 

131 Van Hove, Commentarium Lovaniense in Codicem Iuris Canonict, Vol. I, 
Tom. II, De Legibus Ecclesiasticis (Mechliniae-Romae: H. Dessain, 1930), 
n. 340. 

. 132“ Dicendum est .. . sufficere, ut de cessatione finis publice et manifeste 
constet per evidentiam facti in communitate generaliter noti; . . .”—Michiels, 
op. cit., I, p. 649. 

133 “Tdem est dicendum si lex est lata pro specialibus adiunctis, quibus solis 

applicatur, et illa adiuncta sunt mutata.”—Van Hove, op. cit., n. 340. 


134 “ Requiritur tamen ut materia sit mutata generaliter, pro tota communi- 
tate vel eius maiori parte, non pro persona singulari, quia lex est praeceptum 
commune et directe respicit communitatem.”—-Van Hove, op. cit., n. 339. 
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course, to the case in which the subject matter of the law has 
completely changed.**° 

As to matters of fact here under discussion, the material 
object of Decree n. 290 of the Third Plenary Council of Balti- 
more considered here is dancing. It must be noted that danc- 
ing as such is admittedly not evil in itself; rather, the evil, if 
any, must be sought in the circumstances under which dancing 
is conducted.*** 

The Third Plenary Council of Baltimore in its Decree n. 290 
did not condemn any dances as such, the so-called round 
dances included.**7 The fact remains, however, that near the 
time of the Third Plenary Council (1884) and thereafter 
dances, and especially round dancing, were characterized, as 
already pointed out, as fraught generally with circumstances 
gravely dangerous to morality.*** In particular, the Pastoral 
Letter of the Fathers of the Second Plenary Council of Balti- 
more (1886) was quoted '*® and Decree n. 472 of the same 
Council was cited '*° by Konings *! as supporting the doctrine 


135 Cf, Michiels, op. cit., I, 646-647; Van Hove, op. cit., n. 339-340; Maroto, 
Institutiones Iuris Canonici, 3. ed. (Romae, 1921), n. 245, where he also ob- 
serves: “... potest autem cessare finis (vel ratio vel causa) legis: . . . nega- 
tive, si in tota materia iam non inveniatur ea ratio, ob quam lex condita fuit: 
licet adhuc materia mala non sit, nec impossibilis nec inutilis; . . .” 


136 Cf, Konings, Theologia Moralis, n. 1440. “De spectaculis idem fere 
tenendum ac de choreis, nempe per se illicita non esse, sed mala evadere 
posse propter circumstantias. Ratio est, quia nulli legi nec naturali nec 
positivae adversantur.”—Sabetti-Barrett, Compendium Theologiae Moralis, 22. 
ed. (Neo-Eboraci-Cincinnati, 1915), n. 192. Merkelbach, Summa Theologiae 
Moralis, 3. ed. (Parisiis: Typis Desclée De Brouwer et Soc., 1938), II, n. 
1062, 3°. 


187 Sabetti, Compend. Theol. Moral. (8. ed., 1892), n. 191, 4°. 


188 Konings, op. cit., n. 1441, I, a; Sabetti, Compend. Theol. Moral. (8. ed., 
1892), n. 190. 


139“. . we consider it to be our duty to warn our people against those 


amusements which may easily become to them an occasion of sin, and espe- 
cially against those fashionable dances, which, as at present carried on, are 
revolting to every feeling of delicacy and propriety, and are fraught with the 
greatest danger to morals.”—Conc, Pl. Balt. II Acta et Decreta, p. xlvi. 


140“ Choreas immodestas, quae quotidie magis magisque frequentantur, 
insectentur ac prorsus damnent [scil., animarum pastores].” 


141 Op. cit., n. 295, 8°; n. 1441, I, c. 
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that ordinarily sponsors of the so-called rownd dances were 
guilty of grave scandal.? In other words, the sponsors of 
these dances were considered as offering to their patrons a 
serious occasion of sin. And, accordingly, the participants 
were considered to be ordinarily in serious moral danger.** 
Thus, to present the matter succinctly, it was reported to be 
the view of some that, as a matter of fact, the so-called round 
dances, which at that time were beginning to be the vogue, 
must be considered as seriously illicit.“* It must be noted 
that under this view these dances were thus adversely cen- 
sured because of the objectionable features, the circumstances, 
especially the manner, in which they were performed; **° and, 
of course, that the resultant danger to morality from these 
circumstances was considered both grave and commonly preva- 
lent. Also it must be observed that such was understood **¢ 
to be the view concerning round dances taken by the Fathers 
of the Second Plenary Council in their Pastoral Letter. The 
pertinent text itself of this Letter leaves no doubt in regard to 
this matter. 

Obviously, these circumstances of moral danger were con- 
sidered as matters of fact. The Second Plenary Council in its 
Pastoral Letter was gravely concerned in uttering its warning 


142“ Auctores chorearum, quae ‘round dances’ audiunt, communiter gravis 
scandali rei sunt, ut manifeste sequitur ex gravi illa monitione, quae habetur 
in Litteris Pastoralibus, quas Patres Conc. Pl. Balt. II lingua vulgari ad 
clerum populumque sibi commissum dederunt: ‘We consider it to be our 
duty ... those fashionable dances . . . greatest danger to morals [quoted in 
full, above footnote].’”—Konings, op. cit., n. 295, 8°, where in footnote 2 he 
refers to decree n. 472 of the II Pl. Coun. of Balt., referred to in footnote 
supra of this article. 


143 “Sed quid communiter accidit? Communiter in periculo gravi inveniun- 


tur... c) Ducentes choreas, dictas Rownd dances, ut monent Episcopi nostri. 
Vide n. 295, 8°.”—Konings, op. cit., n. 1441. 
144 “ Circa choreas. .. . Ad factum autem quod spectat, inter graviter illici- 


tas a nonnullis recensentur saltationes recentiores quae apud nos dicuntur 
round dances.’—Sabetti, Compend. Theol. Moral., n. 190. 


145 Cf. Konings, op. cit., n. 1441, I, c; Sabetti, op. cit., nn. 190, 192. 
146 Cf, Konings, op. cit., n. 295, 8°; Sabetti, op. cit., n. 191, 3°. 
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“against those fashionable dances . . . as at present carried 
on” as being “fraught with the greatest danger to morals.” 
The Cound¢il evidently was considering a danger as commonly 
prevalent and as associated with the mode of dancing then in 
vogue generally. Clearly, it was the manner in which dancing 
was performed that was characterized as seriously dangerous 
to morality. It seems altogether fair and correct to state that 
the Council was considering dancing as then performed in 
society and affecting Catholics generally; and that it meant 
precisely to warn Catholics against such conduct “as at pres- 
ent carried on.” Whether or not the Council was somewhat 
too severe in its appraisal of the moral danger actually accru- 
ing to Catholics engaged in this dancing, as appears to have 
been a view proposed at the Third Plenary Council in the dis- 
cussion incident to the formulation of the present Baltimore 
Decree n. 290,147 is not the point here. Rather, to be empha- 


147 Cf. Congregatio Vigesima Quinta Privata. Feria IV, die tertia Decem- 
bris, Post Merid. [1884]: “ Velingensis voluit ut choreae quas Round Dances 
appellant, hac lege includantur. Censuerunt Peoriensis, Vincennopol. et 
Buffalensis, ut omnes cuiusvis generis choreae prohibeantur. Rdmo S. Pauli 
non arrisit proposita a Velingensi prohibitio. Si unum quoddam chorearum 
genus prohibeatur, inde concludent Catholici cetera licere. . . . Roffensis 
existimavit periculum latere in legibus, numero et rigore nimiis, ferendis; 
choreis ruri tuto indulgere posse cum cautela debita; secus iuvenes ad 
acatholicorum choreas abituros. Huie consensit Dibonensis. Censuit choreas 
ruri permittendas; sed in urbibus prohibendas. Lex Concilit Plenarii superio- 
ris malum non sanavit, sed nimio rigore aggravavit [italics inserted]. Huic 
consensit Cincinnatensis. . . . Propositio Peoriensis rejecta fuit viginti et uno 
tantum ajentibus. Altera Velingensis probata fuit, ajentibus quadraginta. 
Richmondensis dixit scandalum esse fidelibus, quod multi sacerdotes dicant 
obsoletam esse legem Concilii superioris, ideoque passim absolvant eos qui 
hujusmodi choreis (Round dances) indulgent. Vult ergo ut dicatur ‘ prohiberi 
semper et pro semper.’ Monuit Delegatus quod exemplis quoque probavit, 
Romae de hisce choreis non ita severe tudicari [italics inserted]. Milwauchi- 
ensis notavit has tantum choreas Bohemis, Polonis et Germanis notas esse, 
neque apud eos peccati esse causam [italics inserted]. Igitur non sunt omnino 
et ubique damnandae. Crossensis postulavit ut choreae nocturnae, ad pia 
opera promovenda, prohibeantur. Consensit Dibonensis, qui adjecit in sua 
dioecesi et (teste Rdmo. Baltes) in Altonensi choreas nocturnas ad morum 
bonorum fideique ipsius ruinam ducere. Probarunt omnes hujusmodi addita- 
mentum. (Quod videre est ad caleem num. 294 Novi Schem.) "—Acta et 


Decreta Conc. Pl. Balt. III, Sessiones et Congregationes, p. LXXXVI- 
LXXXVII. 
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sized here is the fact that the Fathers of the Third Plenary 
‘Council considered expressly, as appears in the recorded min- 
utes of their deliberations, the question of the moral harm 
incident to dances, especially round dances, which was the 
reason and basis of their discussion; otherwise the matter of 
dances would never have arisen at the Council. In other 
words, this subject would not have been entertained at all in 
their legislative assembly, unless there was then at least a 
solidly probable basis of apprehension of moral danger com- 
monly prevalent, which merited the serious consideration of 
the legislators. Laws are not made concerning matters which 
do not commonly occur.*** It is true, of course, that this 
Council did not make a finding and declaration of fact in 
respect to a serious moral danger in dancing, as did the Second 
Plenary Council. Yet, there is no doubt that the Fathers of 
the Third Plenary Council were strongly influenced by the 
attitude of the Second Plenary Council concerning the moral 
dangers latent in certain forms of diversion and amusement 
generally, including dancing, when employed to promote pious 
causes.**® Hence, it is easily understandable that in its Decree 
n. 290 the Third Plenary Council branded the dance used for 
such purposes as an abuse to be abolished. It was a determi- 
nation to eliminate at least from the pious works of the 
Church the obloquy which dancing had called forth and the 
stigma of opprobrium which it had occasioned. The basic 
reason for the prohibition entailed in this law was certainly 
none other than the morally questionable features which were 
at that time considered as associated generally with dancing. 
Thus the Council evidenced its solicitude to obviate anything, 
‘here dancing, which could be considered as morally objection- 


148 Celsus: “Ex his quae forte uno aliquo casu accidere possunt, iura non 
constituuntur: Nam ad ea potius debet aptari ius, quae et frequenter et 
facile, quam quae perraro eveniunt.”—D. (1, 3), 4 et 5. 

149 This fact is evident from a perusal of the text of the Decree n. 290 in its 
entirety —Acta et Decreta Cone. Pl. Balt. III. 
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able ordinarily as a means employed in the interest of any 
pious cause.*° 

The practical question here is: Is there still at the present 
time in the dance-parties as conducted by groups of Catholics 
in connection with the promotion of some pious cause, with or 
without some ecclesiastical or parochial sponsorship or ap- 
proval, discernible a serious moral danger commonly threaten- 
ing the participants? Or is there still to be apprehended or 
feared a stigma of moral impropriety as commonly associated 
with and attaching to such social diversions? These questions 
are squarely matters of fact. And it is readily understood, of 
course, that the aid of a pious cause does not alter the matter. 

In considering these questions it is necessary at the outset 
to observe and bear in mind that such dance-parties as here 
spoken of are definitely not of the public dance-hall variety, 
either in respect to the general atmosphere and circumstances 
or in regard to the participants themselves. That is to say, 
these dances are conducted and frequented by respectable and 
morally responsible people. For the most part, the individuals 
are not strangers to each other and are members of the parish 
or of the several parishes in town, or, v.g., of ecclesiastical 
scholastic institutions. Exceptions do not disturb the truth 
of this general rule. It seems to the writer that such dances 
of today respond to the description set down some twenty-five 
years ago by Bruehl, which embraces the qualifications re- 
quired by a sense of respectability and propriety: “... the 
dance in order to become harmless must be put back in its 
larger social setting . . . become organically connected with 
the life of the community. If the parents of the participants 
and other respected members of the community are present, 


150 Accordingly, as a complement to Decree n. 290, the Council, expressing 
its concern to prevent, in the matter of promoting the purposes of religion 
by the use of social diversions, the proximate danger of sin and scandal, states 
in Decree n. 291: “ Animo recolant omnes, cujuscumque gradus aut ordinis 
sint, Ecclesiae ministri, pecunias iniquis mediis comparatas nullam ipsis aut 
Ecclesiae utilitatem, sed iram Dei et ultionem potius allaturas.”—Acta et 
Decreta Conc. Pl. Balt. IIT. 
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the quality of the dance is bound to improve and the entire 
environment will be lifted to a higher moral plane. The pres- 
ence of a representative part of the community is not to act 
merely as a restraining influence; it is to lend dignity and 
character to the occasion.”?** In other words, the writer 
wishes to say that, in his opinion, these dance-parties, held 
under Catholic auspices and in connection with the promotion 
of some church purpose, as conducted today, are engaged in 
by groups of Catholics distinct as a class by reason of their 
appreciation and demands in respect to at least the funda- 
mental requirements of external conduct and social intercourse 
which is in accord with moral propriety and decency. In such 
dances the occasion of serious moral danger is, as a rule, re- 
mote, if present at all, by virtue of the character of the 
participants, of the general atmosphere and accompanying 
circumstances under which the dances are held.” The writer 


151“ The Evils of Modern Dancing,”—HPR, XXV (1924-25), 118. 


152 “ Facile, saltem generatim loquendo, absolvi possunt qui interdum ducunt 
choreas inter cognatos et amicos, si quidem fiant adstantibus piis parentibus 
aut aliis qui aetate et moribus sint conspicui; tales enim ludi non videntur per 
se mali, saltem graviter, et aliunde vix aut ne vix quidem impediri possunt, 
praesertim cum nullam mali speciem prae se ferant. Excipe, nisi alicui etiam 
ibi proxima adsit peccandi occasio.”—Iorio, Theologia Moralis, 3. ed. (Neapoli: 
M. D’Auria, 1946), I, n. 282, 3°. Tanquerey inclines to a similar view 
from the standpoint of the manner of dancing used in some types of dancés. 
Pointing out that there may be according to circumstances for an individual 
person a proximate occasion of sin or scandal in these dances, he states: 
“Quidam olim severe carpebant choreas dictas valse, polka, mazurka, scotish, 
in quibus viri tam arcte amplectuntur feminas ut vix abesse possit impura 
quaedam delectatio; attamen in praxi mulieres etiam honestae hodie in his 
partem habent, et contendunt se nil mali peragere, quia rythmicis motibus et 
musicae ita intendunt, ut de sensuali voluptate non cogitent. Quare res non 
potest modo generali et absoluto prohiberi . . .”—Synopsis Theologiae Mora- 

lis et Pastoralis, 10. ed. (Parisiis-Tornaci-Romae: Desclée et Socii, 1936), Tom. 
Secundus, Supplementum, p. 32*. However, this author challenges the tango, 
fox-trot, and the one-step as being rather indecent (magis indecentes), having 
been condemned (reprobatae sunt) by the Sovereign Pontiff and the bishops, 
without quoting or citing the condemnation——Ibid. The writer knows of no 
such disapproval. Moreover, the line drawn by the author between these two 
classes of dances, presumably upon the basis of the manner of their execution, 
is difficult to appreciate, especially since he puts the waltz in the former 


category. 
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believes such to be generally and commonly the character of 
such parish dances or of Catholic groups. They are held as 
a community affair, as among upright people consisting of 
acquaintances, friends, and relatives, and with the attendance 
of individuals known and respected for their Catholic way of 
life. The general manner and atmosphere and the circum- 
stances of persons, place, and time in which these dances are 
engaged in are such that as a general rule the participants do 
not leave the dance having experienced a danger of detriment 
to their moral well-being. Briefly, it is the seriously consid- 
ered opinion of the writer that, as at present conducted, 
dancing among these groups of Catholics in connection with 
so-called “ parish affairs” or “church purposes” is not only 
not looked upon by them or by prudent and upright Catholics 
generally as beset with common serious moral danger, but 
also, as a matter of fact, is not as a common rule associated 
with such danger. The result to the individual laymen par- 
ticipants as a whole will have been an occasion of decent 
recreation, relaxation, and sociability. 

The consideration of these dances, as described in the fore- 
going in what the writer believes to be the milieu of their 
factual and practical features and circumstances, brings him 
to the following conclusions as to matters of fact. Such gather- 
ings contain as a rule neither the basis of suspicion of moral 
danger commonly threatening the participants, nor probable 
aspects on the basis of which they could evoke moral censure 
by prudent and upright men—both of which positive charac- 
teristics seem certainly to have been the factual grounds, that 
is, the subject matter, in view of which the prohibitory Decree 
n. 290 of the Third Plenary Council of Baltimore concerning 
dances was issued. That the local Ordinaries at the Third 
Plenary Council apprehended this moral harm and danger, 
and that precisely on this basis they enacted this prohibitory 
Decree in order to eliminate such evil are facts which were 
further expressly evidenced among the recitals of the Decree 


183 Cf. Acta et Decreta Cone. Pl. Balt. IIT, nn. 290, 291. 
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of the S. Congregation of the Consistory of March ole LO L624 
This pronouncement of the Holy See, as already seen, was a 
reaffirmation and confirmation of the Baltimore Decree n. 290 
concerning the use of dancing for the promotion of pious 
causes. 

It is here submitted not only that the moral appraisal of 
these particular dances in the attitude and disposition of mind 
of the participants, and of other good, practical Catholics 
generally, apprehends in our day no common moral danger 
therein,’*® but principally also that these dances are at the 
present time cast into a positive, factual atmosphere and set 
of circumstances under which they are conducted, which, as a 
matter of fact, operate effectively to obviate the dangers and 
other unfavorable results discerned by the Fathers of the 
Third Plenary Council of Baltimore, whose position the Holy 
See had reaffirmed in 1916. First of all, it can not be said that 
as a rule the participants in engaging in these dances experi- 
ence in themselves danger of moral harm, or that they pro- 
duce such a result in each other; much less, that they engage 
in dancing with evil intent. They, as good, practical Catho- 
lics, engage in dancing for the purpose of legitimate recreation 
and sociability. But besides these considerations, the sur- 
roundings spoken of, into which these dances are projected are 
to be characterized as effecting moral safeguards and _ pre- 
cautions in a positive manner. Some of these moral safe- 
guards and protections arise from the very fact that the dance 
here referred to is a community affair among acquaintances, 
friends, and relatives, and with older members of the com- 
munity and parents, people of good personal repute, in attend- 


~ 154“Verum Ordinarii locorum, quamvis de recto fine eorum qui has choreas 

promovebant non dubitarent, nihilominus damna et pericula inolitae praxis 
perspicientes, sui officii esse censuerunt eas proscribere: et ideo in can. 290 
plenarii Concilii III Baltimorensis haec statuerunt: ‘Mandamus quoque ut 
sacerdotes illum abusum, quo convivia parantur cum choreis (balls) ad opera 
pia promovenda omnino tollendum curent.’”—AAS, VIII (1916), 147-148. 


155 Cf. Woywod, “Decree on Dancing,”—HPR, XXIII (1923), 415, where 
this point is already at that time adverted to. 
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ance; others are advisedly placed by virtue of past experience, 
such as chaperonage and other supervision. Of course, un- 
happy exceptions may occur. They appear in sharp relief 
because the rule is to the contrary. 

Consequently, from these considerations it is proposed as 
the opinion of the writer that Decree n. 290 of the Third 
Plenary Council of Baltimore as written in 1884 together with 
its reaffirmation by the S. Congregation of the Consistory in 
1916, concerning the use of dances by Catholic groups for or 
in connection with the promotion of a pious cause has abated 
and ceased as law, because its subject matter has changed, as 
shown in the foregoing, and because, as consequent to such 
change, its purpose, namely, to obviate at least a probable 
suspicion of moral danger common to the participants and the 
obloquy of prudent and upright men, has likewise ceased. It 
would, therefore, as far as this plenary council legislation is 
concerned, not be unlawful for priests to allow such dances 
to be conducted and to be present at them.**® 

It is, however, not by any means the intention here to give 
the impression that these affairs should be allowed to go un- 
controlled by ecclesiastical legislation enacted by the residen- 
tial Bishop or, perhaps by the provincial council. The subject 
matter ought rather to be reviewed and reconsidered under 
present day conditions and circumstances. It appears desira- 
ble and necessary that appropriate synodal legislation or that 
of a provincial council be enacted concerning the circum- 
stances in respect to time, place, occasion, and proper surveil- 
lance under which parish-sponsored affairs, or those of other 
groups, involving dancing and connected with a parish benefit 
or in aid of some other pious cause may be conducted. In 
fact, the Ordinaries of some localities may still find it oppor- 
tune to disallow dances for the benefit of a pious cause. 


156“ Si autem materia praecepta est quid per se indifferens, cessante 
adaequate fine, cessat eo ipso lex: cum solum propter eum finem posset ea 
res esse materia legis vel certe fuerit materia huius legis. ... non requiritur 
declaratio principis, sed satis est notorietas facti, quod finis cessaverit.’”— 
Maroto, Institutiones Iuris Canonict, I, n. 245, in fine. 
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The following observation seems to be entirely in order here. 
The clergyman must not make the mistake of judging the 
matter of the propriety and decency of these dances, of the 
conduct and attire of the participants from the standpoint of 
the entirely more prohibitive rules of behavior and decorum 
which are demanded by and exclusively proper to his clerical, 
and especially sacerdotal, state of life. That is to say, the 
conduct and decorum required of him must not be allowed to 
influence his judgment in respect to laymen. His entire train- 
ing in the seminary has properly in a positive manner led him 
away from these diversions and their incidents as not meant 
for him. He may well see in certain features of conduct of 
lay persons at such gatherings what for himself to do would 
be quite improper, or a temptation to him, but which for lay 
persons does not have these untoward results at all. Thus for 
him to engage like even a good Catholic layman in dancing 
and the attendant associations with persons of the other sex 
would itself completely transcend the bounds of clerical pro- 
priety. Accordingly, he is certainly not as a fiancé dancing 
and associating with the lady of his choice; or as a gentleman 
friend who escorts his lady to such social affairs; or as a lay 
gentleman generally who properly seeks the company of ladies 
and the amenities and pleasantries in due propriety associated 
with this company, ultimately with a view to companionship 
and attentions which will result in courtship and marriage. 
Hence, in the interest of a fair and balanced judgment on his 
part as to what is improper or an occasion of moral transgres- 
sion to a layman, the clergyman must guard against unwit- 
tingly tending to superimpose upon the conduct of a layman 
the pattern of behavior and decorum which as a matter of 

~course the clergyman must observe in respect to himself in 
view of his personal state of life. 
J. SCHMIDT 
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IMPLICIT INTERPELLATIONS 


A convert who was never baptized before her conversion wishes to avail 
herself of the Pauline Privilege, but since her husband who is still unbaptized 
has obtained a divorce and has since attempted another marriage she thinks 
he would resent the interpellations. She has brought her mother and her 
sister to me and all three testify that on one occasion a convert friend of 
theirs who had benefited by the Pauline Privilege visited their home and 
explained the nature and the purpose of the interpellations. Her husband, 
who was present, snorted in indignation at the end of the recital and asserted 
that while he would never live in the same house with a Catholic wife he 
wouldn’t go through any third degree on the matter for the benefit of such 
a woman whom he would utterly despise. The irony of the situation was 
that his wife had already at that time been baptized a Catholic without his 
knowledge. Was that statement of her husband sufficient to serve the pur- 
pose for which the interpellations are demanded? 

CoNIECTURA 


The questions involved in the interpellations are definitely a 
means of obtaining certitude regarding the intention of the un- 
baptized spouse. If certitude is possessed without the use of the 
interpellations, the obligation of making them rests on ecclesiastical 
law, but Cappello holds that even in this case the failure to make 
them, in the absence of a dispensation, would render the subsequent 
marriage invalid.1 

Any failure, therefore, to propose the interpellations formally, 
explicitly, and completely renders the validity of the subsequent 
marriage a matter of doubt. 

In 1882 there was proposed to the Supreme Sacred Congregation 
of the Holy Office a type of case in which the questions were pro- 
posed in an oblique manner. The infidel was asked, for instance, 
whether he was aware that his dismissed wife had become a convert 


1 Tractatus Canonico-moralis de Sacramentis, IV (2. ed., Romae: Marietti, 
1927), nn. 776-778. Cf. also in a contrary view Wernz-Vidal, Jus Canonicum, 
(7 tom. in 8 vols., Romae: Apud Aedes Universitatis Gregorianae, 1923-1938), 
V, n. 632, note 68; Chelodi, Jus Canonicum de Matrimonio (5. ed. Vicenza, 
1947), n. 158; Coronata, Institutiones Iuris Canonici, De Sacramentis (3 vols., 
Taurini-Romae: Marietti, 1943-1946), III, n. 632. 
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to the religion of the Europeans and was contemplating another 
marriage; then he was asked whether if the wife would give up this 
plan and return to him, he would take her back as his wife and 
live in peace with her, after dismissing the woman with whom he 
was living at the time of the interrogation. To this interrogation 
the infidel party very often replied in the negative. The sufficiency 
of such an interrogation and reply was the issue submitted for ad- 
judication. The Holy Office consulted the Holy Father and replied 
that as to the past the matter was to rest as it was but that as to 
the future the interpellations were to be made as required by law.? 

A somewhat different type of incomplete interrogation caused 
Gregory XVI to intervene with a sanation of the marriages that 
had been attempted subsequent to the reply received from the in- 
fidel so interrogated. The procedure in issue was the following: 
the infidel was first asked if he wished to live with his wife now that 
she was a Christian. If he showed himself disposed to do so, the 
formal interpellations were then made. But if he manifested an 
unwillingness to live with his convert wife, the questioner proceeded 
no further lest he excite the pagans to blasphemy. It was the omis- 
sion of the formal interpellations that prompted Gregory XVI to 
intervene with a sanation. 

In view of the foregoing it should be concluded that the state- 
ment of the husband as recorded in the explanation of the circum- 
stances of the case is not adequate to satisfy the demands of the 
formal interpellations, at least of the positive law. One might 
admit that his statement established moral certainty as to how he 
would respond to the interpellations and that thus it lays the 
foundation for a petition for a dispensation from the interpellations. 


INADEQUATE PRIVATE INTERPELLATIONS 


Six years ago, a woman living in my parish was married to a Catholic 
member of my parish in the presence of my duly authorized assistant. Now 
a former husband returns after she was informed by proper authorities that 

“he was killed in action. Neither I, nor my assistant, nor the woman’s present 
consort knew anything of the existence of the former marriage. The woman’s 
baptismal certificate showed that she had received absolute baptism as an 
adult just about two years before she came to this parish. The prenuptial 
investigation merely confirmed this fact and showed no evidences of the 


2S8.CS. Off., 29 nov. 1882—Fontes, n. 2075. 
3 Cf. S.C. de Prop. Fide., 17 ian. 1836—Fontes, n. 4760 ad 1. 
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former marriage. She says that after her baptism she wrote to her husband 
who was on active service abroad, telling him of that fact and seeking his 
assurance that this would make no difference in their relationship. She re- 
ceived a reply from him, which she has shown me, in which he very harshly 
reminded her of the long existing hatred of Christianity in his family and 
told her to look for another man, since she couldn’t expect him to live with 
a woman he would hate. A few weeks later she received word that he had 
been killed in action. The date of the notification and the date of the letter 
confirm her statement as to the chronological order of the events. She avers 
that she thought the notification of the military authorities had forever re- 
leased her from a man who had deeply offended her by his letter and that 
she wanted only to forget him. Thus she explains her failure to inform us 
of the previously existing marriage. As to her silence at the time of her 
baptism, she says no one asked her whether she was married. She admits 
that the instructing priest dealt with marriage as if he were addressing a 
single woman, but that she did not surmise that she had any duty to en- 
lighten him as to her true status. Can her Catholic marriage be regarded as 
valid in virtue of the Pauline Privilege? 
ANHELITUS 


The questioner probably is concerned to know whether the ex- 
change of letters, as explained in the case, is sufficient to establish 
the fact that private interpellations were made. Before one should 
proceed to consider the merits of the exchange of documents, one 
would need to ascertain their genuineness. One gathers from the 
statement of the case that the contents of the woman’s letter are 
known only from her own manifestation of them. This seems not 
enough, since she could have provoked the harsh reply in ways 
other than through the revelation of her Catholic baptism. More- 
over, the letter of the husband should not be taken as his until it 
is established that he wrote it. Since he has returned, the obvious 
way to clear up both doubts is to call him in and interrogate him 
regarding the circumstances of his reply. Even then the interro- 
gator should be alert to detect evidence of collusion. 

Even if the correspondence is established to be genuine, the ob- 
lique manner in which the interpellation was made casts doubt on 
its sufficiency and, as a consequence, on the validity of the marriage. 
It is true that the husband gave a reply that seems to establish 
that his reply to both interpellations would have been negative; the 
fact is that the interpellations were not made formally and directly. 
The reply seems sufficient to justify a tribunal in finding, in virtue 
of canons 1014 and 1127, that the invalidity of the second marriage 
has not been established. But if the parties wish to remain in the 
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Catholic marriage as husband and wife, the interpellations should 
now be made or a dispensation from them obtained, if adequate 
reason for the dispensation can be offered. A renewal of consent 
is then in order. 

One may ask whether prior to the renewal of consent there should 
intervene a dispensation from the impediment of crime. This im- 
pediment would exist if the parties, both in bad faith, attempted 
marriage before a civil officer or a non-Catholic minister. The 
question is, however, does it result from a doubtfully valid mar- 
riage that has been contracted according to the form required of 
Catholics by the Code. In this case, the Catholic husband was not 
aware of the former marriage. His ignorance prevented the im- 
pediment from arising, since both parties must know that they are 
sinning against the same marriage if the impediment is to come 
into existence. On the other hand, if both he and the woman knew 
that they were risking adultery, the celebration of the doubtfully 
valid marriage in the presence of a priest would not forestall the 
impediment of crime. But what if both the Catholic man and the 
convert woman were in good faith, that is, while knowing of the 
existence of the former marriage, both thought that the notice of 
the military authorities was sufficient even in the eyes of the 
Church, to permit them to marry without notifying the Church 
authorities of the existencc of the former marriage? 

Is such a marriage a putative marriage? The Pontifical Com- 
mission replied on January 26, 1949, that the definition of a puta- 
tive marriage, as found in canon 1015, § 4,1 refers only to a mar- 
riage celebrated before the Church (“ matrimonium coram Ecclesia 
celebratum”’).2 The fact that the marriage in the case took place 
before a priest seems sufficient to place it within the specification 
required by this reply. Good faith on the part of even the woman 
would be sufficient in these circumstances to render the marriage, 
if objectively invalid, a putative marriage. When a marriage is 
doubtfully valid, it remains for the party in good faith either a 
Valid marriage or a putative marriage, depending upon what the 
objective facts determine. Inasmuch as a marriage is putative, 
the cohabitation of the spouses is not formal adultery. 


1Can. 1015, §4. Matrimonium invalidum dicitur putativum, si in bona 
fide ab una saltem parte celebratum fuerit [coram Ecclesia], donee utraque 
pars de eiusdem nullitate certa evadat. 


2 AAS, XLI (1949), 158. 
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For that reason one seems warranted in concluding that even if 
one of the parties thought that the notice of the war department 
was sufficient to authorize a subsequent marriage without a revela- 
tion of the fact to the priest, formal adultery was not committed 
in the relations between the consorts involved in that subsequent 
marriage, even though it should later turn out that the woman’s 
former husband was not dead and that she was only doubtfully 
released from him in virtue of unsatisfactory interpellations made 
privately and followed by marriage to a Catholic. 


CLERICS IN THE MART 


The specially reserved automatic excommunication recently enacted as a 
punishment for the violation of canon 142 in regard to merchandising on 
the part of the clergy has caused me some anxiety with regard to the raffles 
and bazaars which I have conducted in my parish for many years, as well as 
to the income from the votive stands and from the sale of mission goods in 
the sacristy at the time of our triennial mission. Is the profit derived from 
these sources a reason why the sales producing it should be regarded as 


forbidden trading? 
MeEssor 


One form of trading which a cleric or a religious may safely 
conduct is the so-called economic trading or clearance selling, i.e., 
that in which the sales are only incidental to a primary purpose of 
supply and in which there is offered for sale only the excess or the 
portion not required by economic needs. A monastery is thus 
allowed to plant enough wheat to insure even under adverse cli- 
matic conditions, an adequate supply for its inmates and to sell 
whatever remains as a result of a “ bumper” crop. So-called com- 
mission marketing or political trading is also permitted by the 
authors; this type could be regarded as a form of economic trad- 
ing, since the profit motive is excluded from it. It embraces the 
selling of books and stationery to students and of religious articles 
to visitors at shrines. 

It seems clear, then, that even a parish cannot make a net profit 
from the sale of mission goods. If the mark-up is very great, there 
is the risk that such a profit will be made. Roughly, one might 
say that a twenty-five per cent mark-up would do no more than 
pay overhead, If the mark-up is greater than this the pastor might 
be able to save himself from a violation of canon 142 by an an- 
nouncement that it is very probable that the sale of the mission 


CASES AND STUDIES 291 


goods will benefit the parish financially and by an exhortation urg- 
ing the people to buy goods during the mission in order that they 
may thus indirectly make a contribution to the parish. In this 
way he could provide the parishioners with an intention to donate 
to the parish whatever they paid over and above the value of the 
article bought when appraised in terms of its cost and of the over- 
head incidental to its sale. The parish is in a better position in this 
respect than is a religious institute for it seems rather unlikely 
that the students in a school would appreciate the opportunity of 
making a donation to the institute as often as they purchased a 
midday lunch or even as often as they bought pencils and pads. 

Further, if a pastor could not make a contract with. a church 
goods house under which he could return the unsold mission goods, 
he would be justified in buying a supply considered by him neces- 
sary in view of his previous experience. Then if the early days of 
the mission reveal that the people are not buying a volume equal 
to that purchased at other missions, he may raise the price, always 
within the fair retail level, in order to protect his investment 
against the sacrifice prices at which, after the mission, he will be 
compelled to dispose of the surplus. In this case the higher profit 
on individual articles will be reduced by the lower profit or even 
loss on other individual articles. If the sale of the entire consign- 
ment does not result in a net profit over cost and overhead, there 
is involved no trading such as is forbidden by canon 142. 

The offering made on the occasion on which one of the faithful 
lights a votive candle or lamp seems to be an offering rather than 
a purchase of a candle. This does not mean that the donor does 
not expect that the candle will burn before the shrine until it has 
burnt itself out; but it does mean that the donor combines the 
money contribution and, through the burning candle, the prolonga- 
tion of the generosity that prompted it as a continuing prayer to 
the saint in whose honor the shrine has been erected. If he was 
interested in getting his money’s worth, he would bring his own 
“candles. Even if he knew this was forbidden by the parish clergy, 
he could still either abstain from burning the candle or put in the 
slot the amount at which he appraised the value of the candle. 
Even in the case in which large candles are sold in the sacristy for 
an offering as high as a dollar, it seems too strict a view to maintain 
that the buyer is purchasing a candle. Rather he seems to be mak- 
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ing a contribution to the shrine for the privilege of burning a candle 
there. Whether he wishes the money to be diverted to other paro- 
chial needs is not so clear as the intention to help the shrine seems 
to be. However, if the parish could not exist without the income 
from the shrine it seems indicated to conclude that if the donor 
wishes his shrine to prosper, he must also desire that the parish on 
which the shrine’s very existence depends shall not be suppressed 
because of lack of funds. Indeed, unless the shrine would be the 
attraction drawing the people to the church, it would seem that 
people coming to the church for devotion would find the shrine to 
be merely one avenue to the expression of devotion provided by 
the church. In these circumstances, is it not fair to say that they 
are not averse to permitting the church in which their shrine is 
erected to share the benefits of their generosity? 

From the foregoing discussion the reader is probably ready to 
say what one should decide in regard to raffles and bazaars. 
Though they share in a measure the atmosphere of the market place 
and as such are not highly desirable as a means of obtaining money 
for the support of the church, it remains true that the parishioners 
who part with money on those occasions are quite well aware that 
a large proportion of the money is pure donation. If the people 
donate it, the sum benefitting the church should not be regarded 
as profit. 


PROFITING FROM THE PUBLISHING OF ONE BOOK 


I am publishing my own book and I have set up a small force to handle 
the clerical problems involved in mailing the books and the bills for them 
and in keeping proper accounts of debits and credits. Since I am a cleric I 
am wondering whether in doing this I will be guilty of forbidden trading and 
of a violation of canon 142. Of course, if I make no profit, I know I shall 
not offend in this way. But suppose I do show a profit? What then? 


HeErvus 


The employing of the small force of assistants is an element 
that creates a difficulty in the case as presented, since one is not 
forbidden to sell at a profit raw material which he has processed 
by his own unaided efforts. One might see a difficulty in the pres- 
ent case arising from the fact that in publishing a book an author 
must rely on the aid of printers, draymen, warehousemen, and 
others. This is true enough and if an author made a profit on their 
services, he would be in the same position as the entrepreneur who 
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hired printers, truckmen and warehousemen as a means of profiting 
from the printing business, the trucking business, or the warehouse 
storage business. However, it does not follow that an author who 
markets his own book is profiting from the labor of those who 
placed his book in marketable form. This seems rather apparent 
even in the case of a mercantile publisher, for the latter is rather 
a broker or a commission agent and his profit is not made on the 
printing job or on the hauling or on the storage, but on the skill 
with which he creates a market for the book. Printing, hauling, 
and storage are overhead for him, items deductible from gross profit 
to establish net profit. So far as they enter into the concept of net 
profit they enter on the basis of the capital invested in the busi- 
ness to defray the costs of printing, hauling, and storage; if any 
profit can thus be traced to the amount paid for the latter, it is 
profit on capital and not on labor or on services. Of course, this 
kind of profit is not forbidden clerics; otherwise, they could not 
take interest on a savings account. It is not the profit on capital 
that is forbidden clerics in the case of a publishing business, but 
the active conduct of the business. 

It does not seem that an author publishing his own book should 
be held to be engaged in the publishing business. If he has paid 
the printer, the truckmen, and the storage men, he has invested 
some capital to put in marketable form the ideas of which his book 
is composed. Perhaps the status of his work at this stage of the 
enterprise might be illustrated through reference to the work of an 
amateur decorator of chinaware. After the latter has painted the 
images on chinaware, he may send it to a professional firm for the 
proper baking. He must pay the firm for this service, but it is an 
investment of his capital. If he took a profit on that investment, 
it would be a profit on capital. He is not in the position of the 
firm which did the baking, for the latter is making a profit on the 
work of its employees. This a cleric is, of course, forbidden to do. 
But a cleric who pays for the services of independent contractors 
“and not of employees is investing capital rather than paying wages. 
As a consequence, profit made on that investment is not profit made 
on the services of others, but profit made on a capital investment. 

Can the same be said of the salaries paid the assistants who mail 
out the books from the cleric’s office or who keep the accounts? 
It seems that it can. Even in publishing houses the cost of these 
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salaries is overhead; it does not as such establish a basis for mark- 
up. The mark-up comes on the basis of the capital investment 
required to pay these salaries. 

It does not follow from this that a publishing house is not en- 
gaged in a business. But it is not hard to see that a person who 
publishes and markets his own book is not engaged in a business. 
Whatever business or trading is involved in putting books on the 
market and selling them consists in the brokerage aspect of the 
firm, not in its accounting offices or its shipping departments. The 
profit made by such a publishing firm from the activities of its 
editors, its publicity men, and its sales force are profits made from 
its business and from the services of others rendered in the con- 
ducting of that business. It seems fairly evident that in the case 
as presented, the cleric himself supplied all the activity involving 
the work of editors, publicity men, and sales force. Any profit he 
makes from such activity should not, therefore, be regarded as a 
profit from a business but as income attributable to his own ener- 
getic activity. 


SPORADIC BOOK PUBLISHING 


Our school magazine is not incorporated; it manages to maintain itself en- 
tirely on subscriptions. It has published a book of one of the instructors 
in our high school purely on credit with the printer of the magazine. The 
sales of this book have been sufficient to pay the printer and the binder. As 
there remain a large number of unsold copies, it is very probable that a 
profit may be realized from the sale of these. If such a profit is made and 
turned over as a small sinking fund to the support of the magazine, can it 
be said that the clerics involved have been guilty of forbidden merchandising? 
I may say that the instructor was glad to have someone assume the burden 
of publishing the book and that he asked no royalty payments. 

OFFICIOsSUS 


From the statement of the case one may fairly conclude that no 
net profit will ever be made on the book in question. Certainly 
only enough to pay the printer has so far been realized. An amount 
equivalent to royalty payments can be regarded as a donation made 
by the author to the magazine. And the value of the clerical serv- 
ices involved in typing and mailing as supplied by the staff of the 
magazine can also be regarded as a donation, even when a gross 
profit seems to have been realized. Thus far, the publishing of the 
book can be regarded as political merchandising. The sole purpose 
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of the activity of the magazine as thus far considered was non- 
commercial. 

But what if the edition and the number of sales was large enough 
to show a net profit over and above overhead costs? If a layman 
carried on the promotion work as well as the management of the 
activities of publication, he could be paid a bonus to cover the net 
profit. Indeed, one might regard the net profit arising from such 
a precarious venture as resulting from economic merchandising, 
that is, if the magazine published such books only rarely and not 
as a usual undertaking. For it would have a right to publish an 
edition large enough to meet the demand. Of course, if it knew 
what the demand would be, it should fix its price for each copy at 
a figure that would show no net profit. But since this is informa- 
tion that cannot be obtained in advance, it can fix the price at the 
figure that will be adequate to meet costs if a number of copies will 
be sold equal to that derived from a reasonable or even a statistical 
estimate. If, then, a greater number are sold, the resulting profit 
is incidental and not forbidden, 


COOPERATIVE BOOK PUBLISHING 


We are a group of clerics who have banded together for the purpose of 
obtaining an outlet for our books. We hold our membership open to anyone 
who wishes to buy books through our cooperative establishment. Members 
receive a ten per cent discount on all the books they purchase through us 
as well as one of the books published by us, the latter as a premium. We 
accord the same privilege to ourselves, that is, to the clerics interested in pub- 
lishing their own works through this device. Of course, we advertise our own 
published works and sell some of them outside the circle of the members of 
the cooperative. We keep ten thousand dollars in capital assets, the amount 
the original members contributed in the beginning. At the end of each year, 
if we have more than that on hand, we divide it pro rata on the basis of the 
entire membership and apply the credit against the purchase price of the 
first book ordered in the subsequent year. Should our activities be regarded 


as constituting trading as forbidden by canon 142? 
— VERSATILIS 


The members of this cooperative seem involved in a project in 
which they cannot escape profiting from the services supplied by 
each other. If these services were marked by the character of 


overhead, as would be the case with the labor supplied by the 
typists and the bookkeepers of the cooperative, the profit could 
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be classified as profit on the capital invested to pay the salaries of 
the latter. However, in the case of this cooperative the services 
on which profit is made are precisely the services constituting the 
publishing business as such, namely, the advertising and the mar- 
keting of the product. If one author published his own book, the 
profit he derived would be either profit on capital or profit from 
his own services. In this instance there would be no trading or 
merchandising. However, even if in the case of the cooperative 
a very accurate account were kept of the actual contribution of 
time and labor made by each author to the essential phases of the 
publication and if, then, the profits were distributed on the basis 
of that contribution, it would still be impossible to find a group of 
men of whose individual members it could be predicated that an 
hour of an identical type of service contributed by anyone would 
have the identical value of an hour of the same service contributed 
by any other. Because of this, even under the controlled system 
indicated it is clear that the less gifted publishers among the mem- 
bers constituting the cooperative are bound to profit from the serv- 
ices of those who are more gifted than they. A fortiori, then, in 
the case as stated, since there exists no such tight control over the 
computation of the value of the services contributed by the respec- 
tive members, all are engaged in profiting from the services of one 
another. 

Can they delegate the publishing activities to one of their num- 
ber or to a layman? It seems not, for they cannot do through 
another what they are forbidden to do themselves. The one dele- 
gated, even if he be a layman, would not be a mere employee. He 
would be a delegated executive or administrator and he would be 
carrying on a business for those who had delegated him. If the 
layman were paid a salary sufficient to eliminate profit, the lack of 
profit would take the operation out of the class of forbidden mer- 
chandising. 

If the layman just mentioned formed a corporation with two 
other laymen and obtained a charter authorizing him to conduct a 
publishing business, clerics could buy shares of stock in his cor- 
poration because they are contributing only capital. All the agents 
of a corporation are employees, even those on the board of directors. 
Of course, the executives who are the agents of a publishing cor- 
poration cannot say that they are not engaged in merchandising, 
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since they are the principal agents of a merchandising corporation. 
But the same conclusion is not applicable to a stockholder who has 
supplied the merchandising corporation not with executive serv- 
ices, but only with the capital it needs to operate. It is true that 
he is something more than a mere debtor; but it is also true that 
his place in the set-up of the corporation can be adequately repre- 
sented by a dollar sign. It is the proportion which his dollars bear 
to the total investment that determines his share of profits. No 
other standard is used for the distribution of dividends. His shares 
would have the same dividends credited to them even if he were 
dead. His profit, then, is profit on capital even though that capital 
has been used to employ agents who carry on the business of the 
corporation. 

Apart from the consideration of a corporation and its stock- 
holders it seems that even if the cooperative, as a cooperative, re- 
stricted its operations to the publishing of the books written by the 
members, the latter could not belong to it. But further operations 
of the cooperative are explained in the statement of the case. It 
buys and sells books of authors who do not belong to it. This phase 
of its activity is quite definitely one of merchandising. The ten 
per cent discount still allows that at the end of the year there is 
sometimes a net profit remaining over and above the ten thousand 
dollars originally contributed by the author-members. This sum 
is divided on a pro rata basis among all the members. If the books 
were not sold outside the circle of members, one might be justified 
in looking upon this distribution as a diminution of the cost price 
of the books to the members, i.e., a diminution of the original profit 
on the year’s business. But books are sold to persons outside the 
circle of members. These receive no share in the distribution of 
the annual surplus. Therefore, at least the active members are 
making a profit on the books sold to these non-members. One 
might ask whether it is possible to regard the share of net profit 

_contributed by non-members as the marginal sum needed for over- 
head, a payment of which the members are relieved, not when they 
pay for the books, but when they receive a refund from the surplus? 
When there is a discriminatory distribution, one cannot escape the 
conclusion that the members profit from the purchases of the non- 
members, whether that profit come in the form of a discount at 
the time of purchase or in the form of a distribution of the profit. 
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If it came in the form of a discount, it would not be unlawful for 
a cleric to accept this from a merchandiser who was not identified 
with himself. But in taking it from the cooperative, he is in the 
position of a merchant who takes his profits in the form of a lower 
cost of the merchandise to himself or his family. 

The solution of the book-selling phase of the activities of the co- 
operative needs a further distinction. Some of the members have 
invested money; others have not. Moreover, the books of some of 
the members are among those on which the net profit has been 
made; while other members are not thus interested, since they have 
not published any books. Finally, some members seem to escape 
involvement in the administration of the cooperative. 

As to the last group, which seems to comprise roughly the mem- 
bers who have not invested capital or published any books, it seems 
warranted to conclude that for them the share of distributed sur- 
plus they receive is belated discount, if it bears a relation to the 
amount of their purchases; and even if it does not, for inequality 
in discounts does not change the character of that which is a 
discount. 

As to the group that has invested money, this discussion has al- 
ready disposed of the possibility that the surplus share distributed 
might be looked upon as a dividend on capital. However, in deny- 
ing that it could be so regarded, one had in mind only the ad- 
vantage gained in the publishing of the books of the author-mem- 
bers, not precisely that gained from the profitable sale of the books 
of authors who are not members. This distinction is noted at this 
point only for the sake of clarity, since the solution must, a fortiori, 
be the same in the latter case as in the former. It is the manage- 
ment of the business which, unlike the members who merely pur- 
chase books, the author members have assumed that determines 
the character of the income derived from it. Therefore, the latter 
cannot shift the character of their share of gain so as to regard it 
either as a dividend on capital or as a discount on the purchase 
price of books. 

What of the fact that some of the profit has been made on the 
books of the author-members? This does not affect the solution of 
the case with regard to the members who are not authors. Does 
it have any effect on the character of the gain made by the author 
members? This question has been answered in the first part of 
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this discussion before the question of the sale of books of authors 
who are not members was taken up. There the answer was given 
that the gain must be regarded as profits on a business, a business 
that is therefore forbidden to clerics. 


There remains to be advanced a brief discussion of the gain made 
by the author-members under the aspect of royalty. Of course, if 
in any year no books of the author-members were sold by the co- 
operative, this paragraph would be irrelevant. But if such books 
are sold, the author-members can share their royalties on a basis 
of equality, since those members whose books were sold in greater 
number can donate a share of their royalty to the others. On the 
other hand, clerics who must publish their own books should not be 
entitled to more than a ten per cent royalty. If then the total 
retail price (before discounts) of all the books of the author-mem- 
bers sold in a given year is ten times the total of the credits given 
the author-members, these credits may be looked upon as permissi- 
ble shares of royalties. If the total of the retail sales is less than 
ten times that of the credits, some proportion of the latter must be 
looked upon as forbidden profit in accordance with what has been 
said above. 


INSTITUTE’S INTEREST IN SUBSISTENCE 
PAY OF MEMBER 


Our institute, one in which the members profess simple vows, has been 
receiving a monthly allowance from the government for the support of one 
of our members who is an ex-soldier. At the time of his military service he 
was not a member of the institute. I have heard recently that it is argued 
by some that this monthly allowance is income of which the religious may 
dispose in accordance with canon 569, as is the case with income from the 
patrimony of a religious even when the religious has been ordained on the 
title of his patrimony. Has the institute been acting wrong in the past? 

Saccus 


It is true that a religious of simple vows is governed by canon 
569 1 in the provision for the distribution of the income of his patri- 


1 Can. 569, §1. Ante professionem votorum simplicium sive temporariorum 
sive perpetuorum novitius debet, ad totum tempus quo simplicibus votis 
adstringetur, bonorum suorum administrationem cedere cui maluerit et, nisi 
constitutiones aliud ferant, de eorundem usu et usufructu libere disponere. 


§2. Ea cessio ac dispositio, si praetermissa fuerit ob defectum bonorum 
et haee postea supervenerint, aut si facta fuerit et postea alia bona quovis 
titulo obvenerint, fiat aut iteretur secundum normas § 1 statutas, non obstante 


simplici professione emissa. 


300 THE JURIST 


mony, even if he was ordained on the title of his patrimony. Since 
the Church’s demand for a title of ordination is based on its concern 
that the cleric may be assured of an income adequate to his liveli- 
hood, one might conclude that the income which the Church in- 
tended to be.the means of support of a cleric should be the standard 
by which one would decide problems affecting income paid by a 
secular government as the means of support of an ex-soldier who is 
now a religious. On further thought, however, one observes phases 
of the two types of income which suggest serious doubt as to 
whether the norms relating to the income of a cleric’s patrimony 
can be made applicable to the income represented by government 
payments for subsistence. Specifically one notes the following di- 
vergent characteristics: 


1) the Church is not the donor of the income from the cleric’s 
patrimony as the federal government is the donor of the ex-soldier’s 
subsistence payment; 

2) the Church only conditionally looks to the income of the 
patrimony of the cleric as his means of support, i.e., if there is not 
available to him a livelihood from any other quarter, while the 
federal government actually pays the subsistence allowance for no 
other purpose than to support the ex-soldier; 

3) a cleric’s patrimony is absolutely his own and the income 
from it is also his own absolutely, while government payments are 
subject to expenditure for the purpose for which they were made. 

For the foregoing reasons, the Church makes no restriction as to 
the expenditure of the income of one’s patrimony, contenting itself 
with protecting the capital sum from dissipation. Can it be said 
with equal assurance that the federal government makes no re- 
striction with regard to the expenditure of the income received as 
payment for subsistence? Is the latter intended to be an outright 
gift to the ex-soldier in the same sense as a bonus would be? 

In most cases, it would not be important to answer this theo- 
retical question, since the government has presumably fixed the 
sum at a level deemed necessary for the frugal livelihood of the 
ex-soldier receiving it. Moreover, if an ex-soldier living with his 
parents were supported by the latter and permitted by them to 
retain for spending money the whole amount of his subsistence 
payment, one would not find it hard to regard this situation as one 
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involving a proportionate donation on the part of the parents. 
But it is quite another problem when it is a religious institute that 
is the donor, i.e., the moral person furnishing the support and per- 
mitting distribution to others of the money paid by the government 
for that very support. 


Aside from the implications of equity that are apparent on the 
face of the problem, one finds an analogous situation in the solu- 
tion of a question submitted to the Sacred Congregation of Re- 
ligious which relied, in its answer, on the principles of equity latent 
in the problem and stated that an annual pension paid an ex-soldier 
because of mutilation or broken health suffered in the war belonged 
to the ex-soldier, if he was not bound by vows during his military 
service, but that he was bound to turn it over to the institute as 
long as he remained a member of it. The solution was different in 
the case of a bonus paid at the time of the soldier’s dismissal and 
of a sum paid in lieu of a decoration. But it seems clear that in 
the case of the latter two sums the government made an outright 
gift, the equivalent of a patrimony, while in the case of ailing 
soldiers it gave an allotment based on need, as is the subsistence 
sum paid by the federal government to ex-soldiers. 

One is inclined, therefore, to exonerate the religious institute in- 
volved in the case from any wrong in the acceptance of the sub- 
sistence payments of the government in return for the subsistence 
which it actually gave the ex-soldier. 


2S. C. de Religiosis, 16 mart. 1922, ad V, VI, VII-AAS, XIV (1922), 196 ; 
Bouscaren, The Canon Law Digest, I, 312. Cf. Goyeneche, “ Annotationes ” 
—Commentarium pro Religiosis, IV (1923), 39. 


Decrees and Herisions 


CANONICAL 


MINUTES OF ROMAN MEETING PREPARATORY TO THE 
III PLENARY COUNCIL OF BALTIMORE 


[Third Session] November 17, 1883. 


There was held [this day] a meeting in the presence of His 
Eminence the Cardinal Prefect of the Sacred Congregation for the 
Propagation of the Faith for the purpose of dealing with matters 
affecting the Church in the United States. There were in attend- 
ance all those who attended the previous meeting. 

After the usual prayers and after the reading of the minutes of 
the previous session, which were approved with certain modifica- 
tions, the Most Reverend Archbishop of Baltimore read a page 
which he submitted for inspection in which the following was stated 
in regard to the cases in which bishops are to be required to seek the 
consent or the advice of the consultors. 1) In summoning and pub- 
lishing the acts of a diocesan synod they need only the advice of 
the latter. 2) For the acquisition and the alienation of church 
property all the bishops with one exception were of the opinion 
that the consent of the latter was needed on condition that when 
this consent is given the bishops should be entirely free in regard 
to details [“ mznutiae”] and to the method in which the transac- 
tion as a whole should be concluded. 3) For the division of mis- 
sions and parishes all the bishops agreed that it was necessary to 
seek the advice, not the consent, of the consultors and of the in- 
terested rector of the church, and this for the following reasons: 
1° the consultors would be pastors themselves and therefore would 
be easily persuaded by other pastors to refuse their consent to the 
division; 2° as pastors the consultors would be promoting their own 
interests in opposing divisions; 3° since pastors are to have a voice 
in the proposing of candidates for vacant episcopal sees, consultors 
would be careful not to offend them since the latter would be able to 
show them favor or disfavor; 4° since in establishing a new parish 
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it is often necessary to assign it portions of several parishes, in- 
numerable difficulties would ensue if it were necessary to seek the 
consent of all the interested pastors; 5° because of continuing im- 
migration the establishing of new missions has become almost a 
daily necessity and, as a consequence, the bishops need the utmost 
liberty in the establishing of parishes in order that they may pro- 
vide for the welfare of the flock entrusted to them. In order to 
curtail the difficulties arising from the conditions and the formalities 
required by law in the division of parishes of irremovable tenure, 
one of the bishops suggested that only a very few parishes of this 
type should be established, especially if they are to be regarded 
as true parishes in the canonical sense. The Most Reverend 
Bishops thought that in insisting on the establishment of parishes 
of irremovable tenure it was the intention of the Sacred Congrega- 
tion to grant to the rectors of churches only the character of irre- 
movability, but not all the privileges and rights of true pastors, 
and that it was only in this sense that they gave their consent to 
the establishment of parishes of irremovable tenure. All admitted 
that the consent of the consultors was necessary for the appoint- 
ment of a new consultor, for the appointment of extra-synodal ex- 
aminers, and for the imposition of a new tax for the bishop; but 
that their advice was sufficient for the entrusting of a parish to a 
religious institute, especielly since for this the permission of the 
Holy See is required. The Most Reverend Coadjutor of St. Louis 
[Patrick J. Ryan] asked whether it was not preferable that in 
America there should be established only irremovable rectors of 
missions, as in England, in place of parishes of irremovable tenure. 
The same proposal was made by the Most Rev. Archbishop of 
Chicago [Patrick A. Feehan] in remarking that this method would 
guarantee the security of tenure of priests according to the intent 
of the Sacred Congregation without placing an obstacle in the way 
of the division of parishes a process of the utmost value to the 
Church especially in that it facilitates the instruction of the faith- 
“ful and the multiplication of schools. 

Their Eminences said that the views of the Most Reverend Co- 
adjutor of St. Louis and of the Most Reverend Archbishop of Chi- 
cago could be admitted in the sense that the right then enjoyed by 
the bishops in regard to the division or the dismembering of the 
missions should remain intact though some of the latter should be 
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constituted as of irremovable tenure. They added, however, that: 
1) once a mission is established as of irremovable tenure it always 
continues to enjoy that status even though some part of it be taken 
away from it; 2) an irremovable rector has ordinary jurisdiction 
as if he were a true pastor; 3) unless the bishops establish them as 
such, parishes formed as a result of a division are not irremovable 
as to tenure and their rectors are not irremovable; 4) parishes es- 
tablished through a division can be independent of the mother 
parish and it is desirable that they be so established; 5) missions 
that are such in the proper sense are not to be included among the 
missions of irremovable tenure; 6) the statement referring to the 
religious institutes to which missions can be entrusted is to be un- 
derstood of all institutes inclusive of those in which solemn vows 
are taken and those in which the vows are only simple. 

Under the designation “details” (‘ minutiae”) to which the 
Most Reverend Archbishop of Baltimore referred there is included 
items the value of which is not in excess of three hundred dollars. 


IV 


THE VISITATION OF THE DIOCESE AND THE 
Visit “‘ Ap SS. Lima ” 


As to the first item, the Most Reverend Archbishop of Baltimore 
said that the words “ addita sanctione” [“‘ under penalty ”] should 
be deleted because the common law imposes no penalty on bishops 
who fail to make a visitation of their diocese and he proposed, with 
the consent of all the bishops, that the term within which the visita- 
tion should be completed should be set at three years. Their Emi- 
nences accepted both proposals. 

As to the second item, it was accepted as it stood in the agenda. 

As to the third item, the Most Reverend Archbishop of Baltimore 
said that it was not expedient to impose on the bishops the burden 
of taking with them two associate visitors or even one such, because 
the scarcity of priests makes it difficult to find them available; he 
proposed therefore that the word “omnino” [“in every case ”] 
should be deleted and that in its place there be substituted the 
words “ sz fiert poterit” [“ if this can be done”]. Their Eminences 
accepted the amendment. 


As to the fourth item, it was said that a subsequent instruction 
should be presented to the bishops for their examination. 
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As to the fifth item, action was postponed and the next item was 
taken up. 

As to the sixth item, it was accepted as it stood in the agenda. 

As to the seventh item, it was determined, with the consent of all, 
that every five years the bishops be obliged to send to the Holy 
See a report on the conditions of their dioceses. 

The Most Reverend Archbishop of Oregon [Charles J. Seghers] 
asked whether, on the occasion of the visitation of the diocese, 
bishops might accept freewill offerings made to them by the pastors 
or by the faithful. 

Their Eminences replied that generally this is not allowed, but 
that it is possible to extend to the bishops of America the response 
given to the bishops of England as it is found in the acts of the 
Synod of Westminister. 


V 
THE REGULATION OF THE STATE OF THE CLERGY 


There were read only the first two articles and the Most Rev- 
erend Archbishop of Baltimore said that he accepted them as they 
stood without further observation. 

The Most Reverend Bishop of Scranton [William O’Hara] asked 
what should be done in the case of priests ordained in a religious 
Order or a religious institute who, after obtaining an indult of 
secularization from the Holy See return to the diocese of their origin 
without a canonical title. Was the bishop to receive them and 
make provision for them? ; 

Their Eminences said that: 1) religious who depart from their 
institute in virtue of an indult of secularization, even though they 
do not possess a canonical title, are not thereby under suspension 
and therefore they can be permitted to celebrate Mass; 2) a dis- 
tinction must be made between the priests who have taken only 
simple vows in the Order from which they have departed and those 
-who have taken solemn vows: in relation to their acceptance into 
a diocese, those who have taken only simple vows were to be re- 
garded, in virtue of secularization, as secular priests but those who 
have taken solemn vows were to be considered as religious; as a con- 
sequence, in the case of the former there were applicable the rules 
governing the acceptance of secular priests but in the case of the 
latter, the rules pertaining to the acceptance of religious; 3) the 
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bishop is not obliged to accept them or to number them among his 
clergy or to provide them with a livelihood: but he is permitted to 
accept them and, in the absence of anything objectionable, to num-— 
ber them, with the observance of the respective norms, among his 
clergy. 


The Most Reverend Coadjutor of St. Louis asked whether after 
a religious had dwelt for a long time in a diocese without an indult 
of secularization and had been assigned to a church by the bishop 
who did not advert to the fact that the former was a religious it 
was possible for the bishop, when he adverts to this fact, to send 
the religious away notwithstanding the length of time during which 
the religious lived in the diocese and notwithstanding the service 
rendered by the latter, especially if the religious left something to 
be desired in his conduct. 

Their Eminences said that bishops cannot enroll among their 
clergy those religious who, without an indult of secularization, live 
outside the cloister and the religious in question cannot demand 
that the bishops should do so; the bishops can always send them 
back to their institute; but if they obtain an indult of seculariza- 
tion the bishops can act towards them as in the case of others ac- 
cording to the norms laid down in the agenda. 

The Most Reverend Archbishop of Oregon asked whether bishops 
are obliged to accept priests who, after leaving one diocese and 
going to another, desire to return to the former and whether they 
are obliged to do this even in the event that the priests turned out 
to be undesirable in the other diocese. Their Eminences said that 
if the priests in question were, in accordance with the established 
norms, either formally or equivalently incardinated in the other 
diocese by its bishop, the bishop whose diocese they left is not 
obliged to receive them; but it is otherwise if there took place no 
incardination in the other diocese. 

The Most Reverend Bishop of Scranton asked whether, when 
they deem is necessary, bishops can prolong beyond three years the 
term during which they put priests on probation before accepting 
them. Their Eminences said that they could do this but not beyond 
a period of five years; in this case the bishops shall, before the 
expiration of the three-year period, notify the priests through a 


written document of their intention to demand a longer period of 
probation. 
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[Fourth Session] November 20, 1883. 


There was held [this day] a meeting in the presence of His Emi- 
nence the Cardinal Prefect of the Sacred Congregation for the 
Propagation of the Faith for the purpose of dealing with matters 
affecting the Church in the United States. There were in attend- 
ance all those who attended the previous meeting. 

After the usual prayers and after the reading of the minutes of 
the previous session, which were approved with certain modifica- 
tions and additions, there was continued the discussion of the arti- 
cles of the fifth chapter on the regulation of the state of the clergy. 
The third article was read. This article treats of the establishment 
of a fund for the furnishing of aid to priests who are ill and who are 
advanced in years. 

The Most Reverend Archbishop of Baltimore said that all the 
bishops admit the value and the need of such a provision but that 
all are not in agreement on the method to be adopted in regard to it, 
inasmuch as some think that it is preferable for the bishop to estab- 
lish it through a tax on the parishes while others believe it better 
that the priests themselves should form a mutual aid society and 
in this way handle the matter themselves. 

Their Eminences said that the choice of the method should be 
left to the bishops, provided that a real fund be established and 
provided that priests suffering from age or infirmity might not find 
themselves abandoned without the means of a proper livelihood.. 

The fourth article was then read. In this article the subject 
matter concerns the designation of religious houses to which there 
may be sent suspended priests who give hope of conversion. 

The Most Reverend Bishops thought that four or five houses 
should be established in the United States. For this purpose they 
themselves would take steps to enter into arrangements with re- 
ligious institutes: if they encountered difficulties they would refer 
them to His Eminence the Prefect who will then treat of the mat- 
ter with the religious superiors. An extensive discussion turned 
about the manner in which these priests could be supported. The 
conclusion was that it was to be left to the bishops to find the neces- 
sary means and that they should decree what seemed best to them. 
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VI 


EpriscopaAL CuRIAS AND THE PROCEDURE FOR CRIMINAL AND 
DISCIPLINARY CAUSES OF THE CLERGY 


All were in agreement, without further observation, in regard to 
the first part of this chapter dealing with the establishment of 
episcopal curias. 

As to the second part treating of the procedure in the criminal 
and disciplinary causes of the clergy, it was in general accepted 
without observation; but certain observations were made in regard 
to several articles of the accompanying Instruction. 

The Most Reverend Archbishop of Baltimore proposed that in 
Article 18, in which it is provided that the witnesses shall be re- 
quired to take an oath to observe secrecy, there be inserted a clause 
which would declare that the requisite secrecy does not prohibit 
the witnesses from revealing their knowledge to the civil authorities 
if they should be summoned to bear witness. 

Their Eminences replied that it was not desirable that such a 
clause should be inserted in the Instruction issued by the Holy See 
or in the decrees of the Council but that either the bishops should 
inform those from whom such an oath is demanded that, notwith- 
standing the oath, they are not forbidden to answer the questions 
of the civil authorities or that the proposed clause be inserted in 
the formula of the oath preserved in the curia, [in which latter 
case] the clause to be inserted would be the following—secrecy will 
be observed in regard to all except the civil authorities. 

The Most Reverend Archbishop of Baltimore further proposed 
that in Article 30 there should be deleted the words “ anco un Pa- 
trocinatore laico”. But after some comments made by the bishops 
he concluded that they might be retained. 

The Most Reverend Archbishop of Oregon asked whether it was 
necessary for the validity of the judgment that the sentence be 
rendered in writing. 

Their Eminences replied that prescinding from the question 
whether or not the written form of the sentence pertained to the 
essence of the judgment, the sentence must always be handed down 
in writing with a clear exposition of the reasons providing the basis 
for it; this [is imperative] to forestall all equivocation and subter- 
fuge and to provide a regular opportunity for legitimate appeal. 
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The Most Reverend Archbishop of Chicdgo asked whether an 
archbishop would be obliged to accept an appeal before the bishop 
had rendered judgment. 

Their Eminences said that not only is the archbishop not obliged, 
he is not allowed to accept appeals before the bishops have rendered 
judgment whether it be on the merits of the issue or on incidental 
questions. 

The Most Reverend Archbishop of New York [in the second ses- 
sion the Most Reverend Coadjutor of New York was recorded as 
speaking; this was Michael A. Corrigan; the Archbishop of New 
York at this time was John Cardinal McCloskey] asked what in 
Article 5 was the meaning of the words “ deve procedere una som- 
maria verrficazione del fatto”. 

Their Eminences replied that they meant that the bishops must 
obtain clear knowledge of the fact, or of the crime, of which the 
defendant is accused, but that it is not required that this knowledge 
be obtained in a judicial procedure and that extrajudicial docu- 
ments suffice [to establish it]. 

It was finally asked whether the archbishops on receiving appeals 
are obliged to follow the whole process as was done in the first in- 
stance. 

Their Eminences replied in the negative. The archbishops are 
allowed to use the court record of the suffragan court and render 
judgment on the basis of what it contains. But if an examination 
of this record reveals anything that was irregular in the action of 
the lower court, anything omitted, anything needing more exten- 
sive and more exact investigation, the archiepiscopal court will be 
obliged to correct the errors, and supply for the omissions in order 
that it may be able to render a correct judgment. 


[Fifth Session] November 22, 1883. 


There was held [this day] a meeting in the presence of His Emi- 
nence the Cardinal Prefect of the Sacred Congregation for the 
‘Propagation of the Faith for the purpose of dealing with matters 
affecting the Church in the United States. There were in attend- 
ance all those who attended the previous session. 

After the usual prayers and after the reading of the minutes of 
the previous session, which were approved with certain added modi- 
fications, there was proposed the doubt whether the trials in crimi- 
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nal and disciplinary causes of the clergy were to be conducted by 
the chief judges [Officiales] of the episcopal curias or by commis- 
sions set up in accordance with the instruction of the Sacred Con- 
gregation of 1878. 

Their Eminences replied that the trials are to be conducted by 
the chief judges of the curia in dioceses in which episcopal curias 
have been established and in these there is no further reason for the 
commissions set up in accordance with the aforesaid instruction; 
but in those dioceses in which, in virtue of a dispensation of the 
Holy See, episcopal curias have not yet been established, the in- 
struction of the year 1878 is to be observed, with the responses 
given by the Sacred Congregation and with the modifications intro- 
duced in the recent edition, a copy of which will be given the Most 
Reverend Bishops. 

The Most Reverend Archbishop of Chicago asked when the new 
Instruction to be sent the bishops would become operative. 

Their Eminences replied that it was immediately obligatory inas- 
much as it was imposed by the Holy See independently of the 
future holding of the council. 

The Most Reverend Archbishop of Oregon asked whether irre- 
movable rectors when they are constituted in America are to be 
regarded as true pastors in the canonical sense with all the rights, 
privileges, and obligations of true pastors. 

Their Eminences said much by way of declaration in regard to 
the difficulties which the aforesaid Archbishop, as well as others, 
had offered in opposition to the appointment of true pastors, but 
they concluded that the Most Reverend Archbishops and Bishops 
should explain their reasons in writing and that these would be 
examined in a General Congregation of the Eminent Fathers of 
the Sacred Congregation who would then issue a solution of the 
question whether in America there should be appointed true pastors 
in the canonical sense or only irremovable rectors, as in England, 
enjoying only the character of irremovability without the rights 
and privileges of true pastors. 

Note. In the next session held on November 24 it was said that 
without submitting the question in a General Congregation the 
following decision should be made; for the present irremovable 
rectors are to be appointed as in England. 


DECREES AND DECISIONS oylil 


VIII 
PROHIBITED METHODS OF COLLECTING FOR Pious CAUSES 


The Most Reverend Archbishop of Baltimore said in the name of 
all that there must be rendered strict obedience to the instruction 
of the Sacred Congregation which forbids the exaction of money at 
the doors of the churches and which requires that there be pro- 
vided in the churches a place which may be occupied by those who 
cannot or will not make an offering for their seat. 

The Most Reverend Archbishop of Oregon asked whether the 
prohibition against the exaction of money at the doors of the 
churches is obligatory even in the case in which, outside the time 
of divine services, an extraordinary sermon is delivered for the 
purpose of collecting money for a pious cause. The Most Rev- 
erend Archbishop of Boston [John J. Williams] stated it as his 
opinion that never and on no account should a collection be per- 
mitted at the doors of the churches for the reason that if it be 
permitted for any reason at all, abuses would readily creep in; at 
the most, he said, it might be permitted in the country or in small 
towns where it is impossible to obtain any other place adequate 
for the assembling of a large number of persons. 

Their Eminences replied that in general every exaction a money 
at the doors of the churches is forbidden but that it can be tol- 
erated in a special case, that is, when a pious cause is involved and 
no other adequate place can be found. 

As to the pleasure parties [conventus oblectationis (vulgo Pic- 
nics) | commonly called picnics, the Most Reverend Archbishop of 
Baltimore said that they should not be forbidden but rather super- 
vised in order that there might be forestalled the danger of sin and 
scandal. To reach this objective he proposed 1) that these parties 
should be forbidden at night; 2) that they be forbidden on Sundays 
and holy days; 3) that the use of intoxicating liquor be forbidden; 
4) that they be allowed only with the permission of the bishop 
‘given in each individual case. As to fairs [nundinae (vulgo Fe- 
stus)] he said that they should never be permitted on holy days. 
The other Most Reverend Archbishops were in agreement saying 
that it is impossible to abolish such affairs in view of the customs 
of the American people, in view of the poverty of the Church in 
America which is relieved by them, and in view of the forestalling 
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of greater evil inasmuch as such affairs will be held by Catholics 
and if priests are present at them less evil is to be expected than 
if the priests absented themselves from them. 

Their Eminences said much in opposition to these affairs, espe- 
cially insisting that it is incongruous in the extreme for clerics to 
promote affairs in which occasions of sinning are almost necessarily 
inherent, and in concluding they required that in the future council 
there should be specified the conditions under which the affairs can 
be permitted and that there should be enacted a decree which 
should state that bishops cannot permit them unless they are mor- 
ally certain that the affairs are free of the proximate danger of sin 
or scandal and that this obligation is a grave one for their con- 
sciences. 

As to the abuses of denying absolution and of refusing to assist 
the sick and the dying in the case of those who do not contribute 
to the Church, the Most Reverend Archbishops said that they ac- 
cepted the recommendation as proposed but they protested that 
they had never heard of the existence of such abuses. 

As to stole fees the Most Reverend Archbishop of Baltimore said 
that it is impossible to establish a single norm for all the dioceses 
and this the other bishops confirmed. 

Their Eminences said that in the plenary council it should be de- 
creed that the respective bishops should in diocesan synods regu- 
late the matter of stole fees, indicating the type of ministry for 
which the fees can be exacted, specifying the classes of persons 
from whom they can be sought, and stating that ecclesiastical min- 
istrations must be rendered the poor without any fee at all. The 
fees established in the diocesan synods are to be submitted for 
approval to the Holy See. There will be given the Most Reverend 
Bishops a schedule of the Innocentian fees, and this will provide the 
principles to be observed, though as to the amount of the fee, this 
will be determined by the bishops in their synods. 


* * * * * 
SACRA CONGREGATIO DE SACRAMENTIS 
N. 458/51 
BEATISSIME PATER, 
Archiepiscopi et Episcopi Statuum Foederatorum Americae Sep- 
tentrionalis, ad pedes S. V. provoluti, humiliter postulant proroga- 
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tionem rescripti Sacrae Congregationis de Sacramentis ex Audientia 
SS. mi diei 25 octobris 1948, No 5869/48, vi cuius in domibus sic 
nuncupatis maternitatis vel nosocomiis pro mulieribus parturienti- 
bus vel brephotropheis suarum dioecesium, puerulis ibi receptis 
Confirmationis Sacramentum conferre valeat earumdem domorum 
Capellanus, vel si plures sint, eorum primus, iisdem causis per- 
durantibus. 


Ex AUDIENTIA SS. mi diei 22 Januarii 1951. 
Sanctissimus D. N. Pius Papa XII audita relatione Card. Pro- 

Praefecti S. C. de Sacramentis, attentis expositis, gratiam proroga- 

tionis benigne impertitur ad trienniwm, servatis in reliquis forma ac 

tenore praecendentis rescripti. 
F. Bracct, Sec. 

LS. 

Advertatur: Ordinarii curent ut prorogatio indulti tempore utili 
postuletur: secus si confirmatio collata fuerit tempore 
interiecto inter exspirationem praecedentis indulti et 
renovationem eiusdem irrita foret. 


* * * * *% 


SACRA CONGREGATIO RITUUM 


Nova Missa In ASSUMPTIONE B. MariaE V. APPROBATUR 


Die 15 Augusti 
IN ASSUMPTIONE B.V.M. 


Introitus. Ap. 12, 1. Signum magnum appéruit in caelo: milier 
amicta sole, et luna sub pédibus eius, et in cdpite eius coréna stel- 
la4rum duddecim. 

Ps. 97,1. Cantdte Démino canticum novum: quia mirabilia fecit. 
VY. Gloria Patri. 

Oratio. 
Omnipotens sempitérne Deus, qui Immaculétam Virginem Ma- 
riam, Filii tui Genitricem, cérpore et dnima ad caeléstem glériam 
assumpsisti: concéde quaésumus; ut ad supérna semper inténti, 
ipsius glériae meredmur esse consértes. Per eamdem Déminum. 


~~ 


1 AAS, XLII (1950), 793. 


314 THE JURIST 


Léctio libri Judith 
Judith 13, 22-25; 15, 10 

Benedixit te Déminus in virtite sua, quia per te ad nihilum 
redégit inimicos nostros. Benedicta es tu, filia, a Démino Deo 
excélso, prae émmnibus muliéribus super terram. Benedictus Démi- 
nus, qui credvit caelum et terram, qui te diréxit in vilnera capitis 
principis inimicédrum nostrérum; quia hédie nomen tuum ita ma- 
gnificdvit, ut non recédat laus tua de ore hominum, qui mémores 
fierint virtatis Démini in aetérnum, pro quibus non pepercisti 
4nimae tuae propter angustias et tribulatiénem géneris tui, sed sub- 
venisti ruinae ante conspéctum Dei nostri. Tu gloria Jertsalem, 
tu laetitia Israél, tu honorificéntia pdpuli nostri. 

Graduale. Ps. 44, 11-12 et 14. Audi filia, et vide, et inclina aurem 
tuam, et concupiscet rex pulchritidinem tuam. V. Tota decéra 
ingréditur filia regis, textirae 4ureae sunt amictus eius. 

Allelaja, allelaja. V. Assimpta est Maria in caelum: gaudet 
exércitus Angelorum. Alleldja. 


Sequéntia sancti Evangélii seceandum Lucam 
Luc. 1, 41-50 

At that time Elizabeth was filled with the Holy Spirit, and cried 
out with a loud voice, saying, “ Blessed art thou among women and 
blessed is the Fruit of thy womb! And how have I deserved that 
the mother of my Lord should come to me? For behold, the mo- 
ment that the sound of thy greeting came to my ears, the babe in 
my womb leapt for joy. And blessed is she who has believed, be- 
cause the things promised her by the Lord shall be accomplished.” 
And Mary said, ‘‘ My soul magnifies the Lord, and my spirit re- 
joices in God my Saviour; because He has regarded the lowliness 
of His handmaid; for behold, henceforth all generations shall call 
me blessed; because He who is mighty has done great things for 
me and holy is His name; and His mercy is from generation to 
generation on those who fear Him.” 

Credo 


Offertorium. Gen. 8, 15. Inimicitias ponam inter te et Mulierem, 
et semen tuum et Semen illfus. 


DECREES AND DECISIONS 315 


- 


Secreta 
Ascéndat ad Te, Démine, nostrae devotidnis oblatio, et, Beatis- 
sima Virgine Maria in caelum assiimpta intercedénte, corda nostra, 
caritdtis igne succénsa, ad Te jtigiter adspirent. Per Déminum. © 
Commumo. Luc. 1, 48-49. Bedtam me dicent omnes generati- 
énes, quia fecit mihi magna qui potens est. 


Postcommunio 
Sumptis, Démine, salutaribus sacraméntis, da quaésumus, ut, 
méritis et intercessidne Beadtae Virginis Mariae in caelum assimp- 
tae, ad resurrectidnis gloriam perducdmur. Per Déminum. 


URBIS ET ORBIS 

Ingenti populi christiani laetitia, declaratione B. Mariam Virgi- 
nem corpore et anima in caelum assumptam esse suscepta, ut etiam 
in sacra liturgia memoria huius faustissimi eventus haberetur, 
Sacra Rituum Congregatio novam hance Missam in honorem B. 
Mariae V. in caelum assumptae conficere curavit. 

Sanctissimus. Dominus noster Pius Papa XII, referente infra- 
scripto Cardinali S.R.C. Praefecto, illam approbare dignatus est, 
et in Missali Romano, die 15 Augusti, loco veteris, inserendam 
mandavit. 

Decrevit insuper eadem Sanctitas Sua ut in Litaniis Lauretanis 
post invocationem “ Regina sine labe originali concepta” addatur: 
“ Regina in caelum assumpta”’. 

Contrariis quibuslibet non obstantibus. 

Die 31 Octobris 1950. 

*k C. Carp. Micara, Episc. Veliternus, Praefectus. 
e 7 A. Carinici, Archiep. Seleucien., Secretarius. 
L.-F 8. 


SUPREMA SACRA CONGREGATIO §. OFFICII 
DECRETUM 


PROSCRIPTIO LIBRI ? 
Feria IV, die 20 Septembris 1950 
In generali consessu Supremae Sacrae Congregationis Sancti 
Officii, Emi ac Revmi Domini Cardinales rebus fidei et morum 


1 AAS, XLIT (1950), 739. 
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tutandis praepositi, praehabito RR. DD. Consultorum voto, dam- 
narunt atque in Indicem librorum prohibitorum inserendum man- 
darunt librum qui inscribitur: 

Ioseph Klein, Grundlegung und Grenzen des kanonischen Rechts 
(Tiibingen, 1947). 

Et die dominica, 24 eiusdem mensis et anni, Ssthus D.N.D. Pius 
Divina Providentia Pp. XII, in Audientia Exemo D. Adsessori 
Sancti Officii concessa, relatam sibi EMorum Patrum resolutionem 
adprobavit et publicari iussit. 

Datum Romae, ex Aedibus S. Officii, die 2 Octobris 1950. 

Marinus Maran, Supr. S. Congr. S. Officit Notarws. 


* = * * * 


ACTA Pil PPRAIT 
ConsTITUTIO APOSTOLICA 


UNIVERSALE IUBILAEUM, ANNO DOMINI MILLESIMO NONGENTESIMO 
QUINQUAGESIMO ROMAE CELEBRATUM, AD CATHOLICUM ORBEM 
EXTENDITUR. 


PIUS EPISCOPUS 


SERVUS SERVORUM DEI 
UNIVERSIS CHRISTIFIDELIBUS PRAESENTES LITTERAS INSPECTURIS 
SALUTEM ET APOSTOLICAM BENEDICTIONEM 


Per Annum Sacrum, quem hac in alma Urbe usitato sollemnique 
ritu heri conclusimus, innumerae multitudines Romam petierunt 
ut elutis expiatisque animis suorum admissorum veniam a Deo im- 
petrarent, plenamque sibi, vel vita functis lucrarentur indulgentiam. 
Id Nos summo solacio affecit, quandoquidem fore confidimus ut ex 
inflammato eiusmodi pietatis studio, quo confluentes peregrinantium 
turmae cum Romano populo quasi pie decertare visae sunt, chri- 
stiana illa exoriatur renovatio morum, quae Nobis bonisque omni- 
bus in votis est, et quam tantopere haec Nostra tempora postulant. 

Non omnes tamen potuere Romanum iter suscipere; idque non 
modo ob oeconomicarum rerum discrimen, quod tenuiorem praeser- 
tim plebem angit, non modo ob senium, ob infirmitates, ob morbos 
aliasque causas, quibus praepedirentur, sed ex eo etiam quod in 


non paucis Nationibus ob peculiaria rerum adiuncta haec facultas 
non daretur. 


2 AAS, XLII (1950), 853. 
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Quamobrem valde opportunum ducimus ex more institutoque 
Decessorum Nostrorum decernere, ut qui Romae ad hesternum us- 
que diem patuit iubilaris veniae thesaurus, idem per proximum 
integrum annum christifidelium universitati ubique gentium pateat. 
Ita enim sperandum est ut quod spiritualis vitae quasi ver novum, 
summa cum animi Nostri delectatione, per elapsos menses florescere 
vidimus, nedum exarescat, uberiores usque fructus edat salutares; 
utque mirandum illud christianae fidei pietatisque spectaculum, 
quod in sacra hac Urbe admirationem omnium commovit, in cunctis 
urbibus, oppidis, pagis feliciter iteretur. 

Ad quod quidem facilius aptiusque efficiendum curent Venerabiles 
Fratres Episcopi ceterique locorum Ordinarii, ut greges suis crediti 
curis opportune hac de re edoceantur, et ad tantum fruendum bene- 
fictum impense excitentur. Peculiari autem modo optamus ut id 
fiat praesertim per conciones ad populum habitas, quae Sacrae 
Missiones vocantur, vel per Spiritualia Exercitia; quandoquidem 
experiundo est cognitum hoe divini verbi praedicationis genus mul- 
tum multumque valere non modo ad errores refellendos et ad chri- 
stianam doctrinam recte explanandam, sed ad id etiam assequendum, 
divina aspirante gratia, ut audientium animi ex terrenis rebus ad 
caelestia revocati tam salutariter commoveantur, ut suas labes 
eluant atque expient, et ad arduum ingrediendum virtutis iter sin- 
cera ac generosa voluntate exstimulentur. Nobis igitur in optatis 
est ut in singulis paroeciis, si possit, per proximum annum hulus 
generis conciones opportune habeantur; talique ratione christifideles 
ad suorum impetrandam commissorum veniam plenamque lucran- 
dam debitarum indulgentiam poenarum rite sancteque praeparentur. 

Eos praeterea moneant sacrorum Antistites ut ad eamdem men- 
tem Nostram supplices Deo preces admoveant, quam per Apostoli- 
cas Litteras Iubilaewm Maximum indicavimus, cum Annum Sacrum 
hac in alma Urbe celebrandum indiximus; peculiarique modo ut 
redeat tandem aliquando optatissima pax in omnium animos, in 

~domesticos convictus, in singulas Nationes, in universamque popu- 
lorum communitatem; ut habeant “ qui persecutionem patiuntur 
propter iustitiam”’1 invictam illam fortitudinem, quae Ecclesiam 
inde ab originibus martyrum cruore decoravit; ut qui profugi, qui 
captivi, qui extorres longe a propriis laribus abstrahuntur, ad dul- 


1 Marru. V, 10. 
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cissimam possint quantocius patriam remeare suam; ut denique 
civium ordines, pacatis odiis sedatisque discordiis, iustitia fraterna- 
que concordia ac caritate invicem coniungantur; utque sanctissima 
Ecclesiae iura adversus hostium insidias, fallacias insectationesque 
incolumia semper inviolataque serventur.? 

Itaque auctoritate Omnipotentis Dei, beatorum Apostolorum 
Petri et Pauli ac Nostra, Iubilaeum Maximum, quod in hae sacra 
Urbe celebratum est, ad universum catholicum orbem per Apostoli- 
cas has Litteras extendimus, ad Occidentalem nempe et ad Ori- 
entalem Ecclesiam, atque in integrum futurum annum prorogamus; 
ita scilicet ut lucrifieri possit a primis vesperis proximi diei festi 
Circumcisionis Domini Nostri Iesu Christi ad plenum diem tricesi- 
mum primum mensis Decembris futuri anni MDCCCCLI. 

Quamobrem omnibus utriusque sexus christifidelibus, extra Ur- 
bem eiusque suburbium commorantibus, etiamsi per elapsum An- 
num Sacrum I[ubilaei veniam adepti iam sint, apostolica auctoritate 
Nostra plenissimam totius poenae, quam pro peccatis luere debeant, 
indulgentiam—ubique terrarum extra Urbem eiusque suburbium 
lucrandam—concedimus atque impertimus, obtenta prius ab iisdem 
admissorum cuiusque suorum remissione ac venia, dummodo rite 
per Paenitentiae Sacramentum expiati et Sacra Synaxi refecti— 
quam ad rem Confessio annua et Paschalis Communio minime 
iisdem suffragabuntur—ecclesias vel publica oratoria, hac de causa 
designanda, statuto tempore pie inviserint. 


Haec autem omnia perfici debent ad has, quae sequuntur, normas, 
quas quidem Sacrae Paenitentiariae Apostolicae “ Instructio ” op- 
portune declarat atque authentice interpretatur: 


I. Locorum Ordinarii, sive per se ipsi, sive per probatos viros 
ecclesiasticos—quibus etiam, si libuerit, hance protestatem per inte- 
grum anni spatium utendam permiserint—ad iubilares quod attinet 
visitationes agendas, in episcopali urbe cathedralem aedem ac tres 
alias ecclesias vel publica oratoria designabunt, in quibus, interdum 
saltem, eucharisticum sacrificium celebrari soleat; in suburbio vero 
et in reliquis dtoecesis partibus paroecialem cuiusvis paroeciae 
ecclesiam designabunt, atque, intra eiusdem paroeciae fines, tres 
alias ecclesias vel oratoria, ut supra diximus. Id ipsum in Orientali 
Keclesia Patriarchae aliique locorum Ordinarii per se ipsi faciant 


2Cf. Acta Apostolicae Sedis, 1949, vol. XXXXI, p. 259-260. 
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vel per ecclesiasticos delegatos viros; unusquisque autem pro sua 
culusque eparchia vel dioecesi. 

At in regionibus a Missionalibus excultis, locorum Ordinarii, 
nullo habito discrimine inter Ordinarii sedem ac ceteras territorii 
partes, quattuor ecclesias vel publica oratoria, ut supra diximus, in 
qualibet quasi-paroecia vel missionali statione designent. 

II. Quemadmodum per elapsi piacularis anni decursum Romae 
factum est, ita per proximi anni spatium una sacra visitatio ha- 
benda est in unaquaque vel unoquoque e quattuor ecclesiis vel 
publicis oratoriis designatis; idque sive eodem die, sive subsequenti- 
bus per annum diebus. Quodsi quattuor alicubi ecclesiae vel ora- 
toria publica desint, Ordinarii, pro suo prudenti arbitrio, aut per 
Se ipsi, aut per suos delegatos, decernere poterunt, ut praescriptas 
quattuor visitationes in minore aedium sacrarum numero peragi 
liceat. 

Praeterea, ubi prudenti locorum Ordinarii iudicio possibile est 
sine gravi incommodo, unam e quattuor praescriptis visitationibus 
fieri valde opportunum est ad cathedralem aedem, vel ad aliquod 
Sanctuarium ad hoc designatum. 

III. Preces, in unaquaque visitatione recitandae, hae sunt: quin- 
quies “ Pater, Ave, Gloria”; semel praeterea “ Pater, Ave, Gloria ” 
ad mentem Nostram; ac semel formula ‘“ Credo”; insuper ter 
“ Ave Maria” cum invocatione “ Regina pacis, ora pro nobis” ac 
semel “Salve Regina”. Ad haec adici potest precatio, quam Nos- 
met ipsi composuimus pro Anno Sancto MDCCCCL. 

Ad Orientalem Ecclesiam quod attinet, christifideles, cum iubi- 
lares visitationes perficient, iis normis obtemperare debent, quas, 
pro diversis ritibus, eorum Patriarchis locorumve Ordinariis Sacra 
Nostra Congregatio, Orientali Ecclesiae praeposita, opportuno tem- 
pore impertietur. Praeterea singulis locorum Ordinariis fit facultas 
praescriptas in sacra visitatione preces in alias preces commutandi, 
cum iubilaris haec visitatio privatim agitur. Itemque Orientalis 

Ecclesiae fideles, qui extra territorii sui fines commorantur, cum 
“Jatini ritus peregrinis se adiungunt, supplicationis formulas Latinis 
praescriptas adhibere poterunt; singillatim autem, sive proprii, sive 
latini ritus formulas iisdem recitare licet. 

IV. Ut iubilares visitationes christifideles facilius instituere atque 
exsequi possint, eis facultas datur easdem peragendi visitationes 
etiam extra paroeciae vel dioecesis cuiusque suae fines; in templis 
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tamen pro unoquoque loco ab Ordinario legitime designatis. Quod 
quidem, singula singulis referendo, populis quoque Missionalibus 
demandatis conceditur. 

V. Decernimus praeterea ut, quemadmodum Romae per elapsum 
piacularem annum actum est, christifideles iubilarem hance indul- 
gentiam cum sibi, tum vita functis, toties lucrari possint, quoties 
imperata opera rite perficiant; ita tamen ut nulla pro alio iubilaeo 
acquirendo opera fieri queant, antequam inchoata opera pro prae- 
cedenti omnino absoluta fuerint. 

VI. Ut autem christifidelibus consulamus, qui in peculiari rerum 
locorumque condicione versentur, haec statuimus, quae sequuntur. 

1. Nautae iique omnes qui navibus inserviunt, si navigium, 
in quo iter faciunt, sacellum habeat, ubi fas sit sacris operari, inibi 
poterunt iubilares perficere visitationes. Sin aliter, iisdem concedi- 
mus ut, cum ad certam stationem se receperint, ibi, in quovis 
nempe templo, iubilares visitationes, praescriptas preces recitando, 
instituere possint. 

2. Locorum Ordinarii poterunt, aut per se ipsi, aut per eccle- 
siasticos delegatos viros, si qui impediantur ne visitationes, eo modo 
quo imperantur, obeant, vel harum numerum contrahere; vel eccle- 
sias invisendas ad minorem item numerum reducere; vel denique 
sacras visitationes in alia pietatis caritatisve opera commutare, ad 
singulorum condicionem accommodata.—Impeditos autem heic in- 
tellegi volumus moniales, tertiarias regulares, religiosas sorores, in 
communitate viventes, pias feminas et puellas aliasve personas in 
gynaecels seu Conservatoriis degentes; item anachoretas monasti- 
cum regularemve Ordinem profitentes et potius contemplationi 
quam vitae actioni deditos, ut Cistercienses Reformatos de Trappa, 
Eremitas Camaldulenses et Carthusianos; eos praeterea, qui aut 
captivi sunt, aut in carceribus custodiuntur; et ecclesiasticos vel 
religiosos viros, qui in coenobiis aliisve domibus, emendationis 
causa, detinentur. Impediti ii quoque censeantur, qui aut domi 
aut in nosocomiis sive morbo sive imbecilla valetudine laborant, 
et quotquot aegrotis adsunt; ac generatim ii omnes, qui certo im- 
pedimento prohibentur quominus statutas visitationes obeant; ae- 
quo autem iure esse volumus operarios, qui cotidiano sibi victum 
labore comparantes, nequeunt se ab eo per tot horas abstinere; ac 
senes denique, qui septuagesimum aetatis annum excesserint. 
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VII. Ad facultates quod pertinet, confessariis, ceteroquin ad iuris 
normam adprobatis, tribuendas, quibus in excipienda Iubilaei con- 
fessione salutariter utantur, haec, quae sequuntur, decernimus: 

1. Confessariis illae integrae sunto facultates absolvendi, dis- 
pensandi, commutandi, quascumque ab Apostolica hac Sede vel in 
perpetuum vel ad tempus legitime impetraverint; id tamen intra 
concessionis terminos. 

2. Monialibus lisque aliis feminis, quarum ad confessiones ex- 
cipiendas, ex Codicis praescripto, specialis adprobatio Ordinarii 
requiritur, fas esto quemvis confessarium sibi eligere, ab eodem loci 
Ordinario pro utroque sexu adprobatum, apud quem Iubilaei con- 
fessio peragi queat; cui quidem electo confessario concedimus ut, in 
excipiendis dumtaxat Iubilaei confessionibus, omnes exercere possit 
facultates, quas ipse, vi Apostolicae huius Constitutionis, pro omni- 
bus christifidelibus iam habeat. 

3. Confessariis omnibus concedimus, ut per Annum Sanctum 
possint, pro foro conscientiae in actu sacramentalis Confessionis et 
per se ipsi tantum, absolvere quoslibet paenitentes non solum a 
quibusvis censuris et peccatis Romano Pontifici aut Ordinario a 
lure reservatis, sed etiam a censura ab homine lata. Huius tamen 
censurae Ahechitign in foro externo non suffragabitur. 

VIII. At hisce amplissimis facultatibus ne utantur nisi normis 
exceptionibusque servatis, quae sequuntur: 

1. Ne absolvant, nisi in adiunctis atque ad praescriptum can. 
2254 Codicis iuris canonici, eos, qui irretiti sint aliqua censura vel 
Romano Pontifici personaliter vel specialissimo modo Apostolicae 
Sedi reservata. Ne absolvant pariter illos, qui in censuram inci- 
derint, de qua in can. 2388, § 1, Sanctae Sedi reservatam ad nor- 
mam Decreti Lex sacri coelibatus per Sacram Paenitentiariam 
Apostolicam editi d. xvii mensis Aprilis, a. Mpccccxxxv1,? itemque 
ad normam Declarationis ab eadem Sacra Paenitentiaria datae 
d. 1v mensis Maii, a. Mpccccxxxvil; * vi cuius Decreti et Declara- 
tionis haec censura in casu speciali, de quo agitur, ita Sacrae 

~Paenitentiariae reservatur, ut nemo umquam, excepto periculo 
mortis, ab ea absolvere possit, ne vi quidem can. 2254. 

2. Similiter ne absolvant, nisi ad praescriptum can. 2254, 

praelatos cleri saecularis ordinaria iurisdictione in foro externo 


3 Cf. Acta Apostolicae Sedis, vol. XXVIII, p. 242. 
4Cf, Acta Apostolicae Sedis, vol. XXIX, p. 283. 
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praeditos, superioresque maiores Religionis exemptae, qui in ex- 
communicationem speciali modo Sanctae Sedi reservatam publice 
inciderint. 

3. Haereticos vel schismaticos, qui fuerint publice dogmatizan- 
tes, ne absolvant, nisi ii, abiuratis saltem coram ipso confessario 
haeresi vel schismate, scandalum, ut par est, iam reparaverint, aut 
promiserint sese, ut par est, efficaciter reparaturos. Ne absolvant 
praeterea eos, qui in rerum adiunctis versantur, de quibus agitur 
in Decreto Supremae Sacrae Congregationis S. Officii, d. 1 mensis 
lulii, a. MpccccxxxxIx edito, de Communismo,> nisi sincere et effi- 
caciter resipuerint. 

4, Pariter ne absolvant eos, qui sectis vetitis, massonicis aliisve 
id genus nomen dederint, etiamsi occulti sint, nisi, abiurata saltem 
coram ipso confessario secta, scandalum reparaverint et a quavis 
activa cooperatione vel favore suae cuiusque sectae praestando 
cessaverint; nisi ecclesiasticos et religiosos, quos sectae adscriptos 
noverint, ad can. 2336, § 2, denuntiaverint; nisi libros, manu scripta 
et signa, quae eamdem sectam respiciant, quotiescumque adhuc 
retinent, absolventi tradiderint, ad S. Officium quamprimum caute 
transmittenda, aut saltem—idque iustis gravibusque de causis—per 
se ipsi destruxerint; sin minus, ipsimet sincero animo spoponderint 
se memoratas condiciones esse, quamprimum potuerint, adimple- 
turos; impositis, praeterea, pro modo culparum, gravi paenitentia 
salutari et frequenti sacramentali Confessione. 

5. Qui bona vel iura ecclesiastica sine venia acquisiverint, ne 
absolvantur nisi aut iis restitutis, aut compositione quam primum 
ab Ordinario vel ab Apostolica Sede postulata, aut saltem promis- 
sione sincere facta eandem compositionem postulandi; nisi de locis 
agatur, in quibus a Sede Apostolica aliter iam provisum fuerit. 

6. Possint iidem confessarii omnia et singula vota privata, 
etiam Sedi Apostolicae reservata, iurata quoque, commutare in 
alia pia opera, ex iusta causa. Votum autem castitatis perfectae 
et perpetuae, quamvis ab origine publice emissum sit in profes- 
sione religiosa tam simplici quam sollemni, subinde tamen, aliis 
huius professionis votis dispensatis, firmum atque integrum man- 
serit, similiter possint, gravi de causa, in alia pia opera commutare. 
Nullatenus tamen ab eodem illos dispensent, qui vi Ordinis sacri 
ad legem caelibatus tenentur, etiamsi ad statum laicalem redacti 


5 Cf. Acta Apostolicae Sedis, vol. XXXXI, p. 334. 
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sint. A commutandis vero votis cum praeiudicio tertii, se abstine- 
ant, nisi is, culus interest, libenter expresseque consenserit. Votum 
denique non peccandi, aliave paenalia vota ne commutent, nisi in 
opus, quod, non minus quam votum ipsum, a peccato refrenet atque 
arceat. 

7. Dispensare possint, in foro conscientiae et sacramentali tan- 
tum, a quavis irregularitate ex delicto prorsus occulto. Itemque 
dispensare possint ab irregularitate, de qua in can. 985, 4°; sed ad 
hoc unice, ut paenitens Ordines iam susceptos sine infamiae vel 
scandali periculo exercere queat, imposito paenitenti onere, sub 
poena reincidentiae, recurrendi intra mensem ad Sacram Paeniten- 
tiarlam, et standi eius mandatis. 


8. Dispensare item possint, pro foro conscientiae et sacramen- 
tali tantum, ab occulto impedimento consanguinitatis in tertio vel 
secundo gradu (sexto vel quarto iuxta computationem Orientalium) 
collaterali, etiam attingente primum (quartum vel tertium Orien- 
talium), quod ex generatione illicita proveniat, solummodo ad 
matrimonium convalidandum, non ad contrahendum. 

9. Sive autem de matrimonio contracto agatur sive de contra- 
hendo, dispensare possint ab occulto criminis impedimento, neutro 
tamen machinante; iniuncta, in primo casu, privata renovatione 
consensus, secundum can. 1135; imposita, in utroque, salutari, gravi 
diuturnaque paenitentia. 

10. Ad visitationes quod attinet quattor ecclesiarum, confes- 
sarii, pro singulis qui, iusta de causa, eas praescripta ratione perfi- 
cere nequeant, facultatem habent cum concedendi dispensationem 
a visitatione alicuius ecclesiae, eam commutando—si fieri potest— 
in visitationem alius ecclesiae, tum etiam visitationum numerum 
contrahendi. Cum singulis autem, qui, morbo aliove legitimo im- 
pedimento detenti, memoratas ecclesias invisere nequeant, prae- 
scriptas visitationes in alia pia opera, quae ab ipsis impleri possint, 
commutent. Confessarii tamen sciant, se conscientiam suam onera- 
turos, si inconsulto et sine iusta causa christifideles ex eiusmodi 

~yisitationibus exemerint. Quos vero recte a visitationibus dispensa- 
verint, iis ne indulgeant, ut preces ad mentem Nostram fundendas, 
quae a visitatione separari quidem possunt, praetermittant; in 
aegrotantium tantum commodum liceat eas etiam imminuere. 

11. Ab obligatione praescriptae confessionis, quam ad adim- 
plendam nec invalida nec annua ex praecepto confessio suflicit, 
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ullum ne exsolvant, ne eum quidem qui materiam necessariam non 
habeat. 

12. Ad S. Communionem quod attinet, nefas esto eiusmodi 
praescriptum in alia pia opera commutare, nisi de aegrotis agatur 
qui ab ea suscipienda prorsus impediantur. Volumus autem, Iubi- 
laei causa, eam sufficere, quae per modum viatici ministratur; 
minime vero eam, quae in Paschate peragenda praecipitur. Qui 
tamen paschale praeceptum misere neglexerit, possit is deinde una 
Communione utrique obligationi satisfacere. 

13. Confessarii sciant posse se descriptis facultatibus uti cum 
omnibus fidelibus Ecclesiae tam Occidentalis quam Orientalis, qui 
ad confitendum apud ipsos accedant ea mente et voluntate, sincera 
quidem et firma, ut Iubilaei veniam lucrentur. 

Facultatibus tamen absolvendi a peccatis et ab ecclesiasticis cen- 
suris itemque dispensandi ab irregularitate cum eodem paenitente 
uti nequeant nisi semel tantum, cum ipse Iubilaei veniam primum 
lucretur. 

Alias vero facultates—eam etiam visitationes contrahendi aut 
commutandi ad datam normam sub n. 10—in favorem etiam eius- 
dem paenitentis semper exercere poterunt. 

Ceterum, si qui post inchoata, huius Iubilaei adipiscendi animo, 
praescripta opera, praefinitum visitationum numerum morbo im- 
pediti complere nequiverint, Nos piae promptaeque illorum volun- 
tati benigne favere cupientes, eosdem rite confessos ac sacra Com- 
munione refectos, memoratae indulgentiae participes fieri volumus, 
non secus ac si omnia imperata opera explevissent. 

Itaque haec omnia, quae per Apostolicas has Litteras constitui- 
mus ac declaravimus, volumus firma ac valida exsistere et fore, ad 
effectum Iubilaei ad universum catholicum orbem proferendi, non 
obtantibus contrariis quibuslibet. Earum autem Litterarum exem- 
plis atque excerptis, manu tamen alicuius notarii publici subscriptis 
et sigillo munitis viri in ecclesiastica dignitate constituti, eamdem 
iubemus adhiberi fidem, quae hisce adhiberetur Litteris, si forent 
exhibitae vel ostensae. 

Nulli igitur liceat paginam hanc Nostrae concessionis, voluntatis 
et declarationis infringere, vel ei, ausu temerario, contra ire. Quod 
si quis attentare praesumpserit, indignationem omnipotentis Dei ac 
beatorum Apostolorum Petri et Pauli se noverit incursurum. 
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Datum Romae apud Sanctum Petrum, die Vicesima quinta men- 
sis Decembris, in festo Nativitatis Domini Nostri Iesu Christi, anno 
millesimo nongentesimo quinquagesimo, Pontificatus Nostri duo- 
decimo. 

LENO) Spa Sd Soe 


* * * * * 


ACTA TRIBUNALIUM 
Sacra PAENITENTIARIA APOSTOLICA 


INSTRUCTIO! 
AD OMNES PATRIARCHAS, ARCHIEPISCOPOS, EPISCOPOS ET ALIOS LOCORUM 
ORDINARIOS, DE IUBILARI ANNO, QUI AD UNIVERSUM CATHOLICUM 
ORBEM EXTENDITUR. 


Quandoquidem universale Iubilaeum, hac in alma Urbe celebra- 
tum, edita nuperrime Constitutione Apostolica “ Per Annum Sa- 
crum ”, ad catholicum orbem extenditur, summopere interest ut 
quae in eadem decernuntur, accurate, prudenter diligenterque ad 
effectum deducantur. 

Id ut tutius ac facilius effici possit, SS. D. N. Pius Divina Provi- 
dentia Papa XII ut generales illas normas, quae in eadem Aposto- 
lica Constitutione continentur, haec Sacra Paenitentiaria Apostolica 
enucleate opportuneque declararet atque authentice interpretaretur. 

Quamobrem haec “ Instructio ” ad catholicos omnes Patriarchas, 
Archiepiscopos, Episcopos aliosque Locorum Ordinarios eo quidem 
consilio mittitur, ut non modo iidem ea omnia, quae heic edicuntur, 
studiose perpendant, sed ut etiam sollerter seduloque curent ut 
clerus populusque unicuique concreditus, ac praesertim confessarii, 
editis normis earumque interpretationibus diligentissime obtem- 
perent. 

Hae autem sunt, quae sequuntur, peculiares normae atque au- 
+henticae interpretationes ab omnibus adamussim servandae: 

I. Christifideles, qui iubilarem indulgentiam lucrari volunt, nos- 
cant imprimis necesse esse ut quatuor illis condicionibus obtem- 
perent, quae, ad normam Apostolicae Constitutionis “ Per Annum 
Sacrum ” imponuntur: oportet nempe Confessionem sacramentalem 


1 AAS, LXII (1950), 900. 
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instituant, ad Sacram Synaxim accedant, atque imperatas visita- 
tiones peragant, in quibus quidem praescriptas preces recitare 
debent. 


II. Confessio autem et Communio ad lucrandam piacularis anni 
veniam imperatae nihil refert utrum visitationibus quatuor Eccle- 
siarum antecedant, an interponantur vel succedant; unum refert et 
necesse est, ut postremum ex praescriptis opus, quod etiam Com- 
munio esse potest, in statu gratiae, ad can. 925 §1, compleatur. Si 
quis igitur post confessionem peractam, ultimo nondum completo 
opere, in letale rursus inciderit, iteret confessionem oportet, si sac- 
ram Synaxim debet adhuc suscipere; secus, satis erit, ut, actu 
contritionis perfectae elicito, cum Deo reconcilietur. 


III. Si quis interdum, animo sacras visitationes rite peragendi ad 
ecclesiae fores pervenerit, aditu ad eam iam clauso vel quavis de 
causa impedito, tum satis erit ad easdem fores Deum exorare, prae- 
scriptas preces recitando. At visitatio pia ac devota sit oportet, 
idest facta animo Deum colendi; quem quidem animum ipsa ex- 
terior reverentia aliquo modo patefaciat. 

IV. Vocales preces, quae praescribuntur, alternis etiam vocibus 
recitari possunt. Mutis vero can. 936 consulitur. 

V. Ad confessarios quod attinet, noscant imprimis in comperto- 
que habeant se extraordinariis hisce facultatibus uti posse dumtaxat 
erga paenitentes qui ad confitendum accedant ea mente et sincera 
voluntate ut Iubilaei veniam consequantur; attamen si paenitens, 
mutato proposito, ab acquirenda indulgentia Iubilaei destiterit at- 
que cetera opera imperata intermiserit, omnes absolutiones cen- 
surarum, si eas excipias quae ad reincidentiam datae sint, itemque 
commutationes et dispensationes concessae in suo robore perma- 
neant. 

Confessarii his facultatibus uti possunt etiam in foro interno 
extrasacramentali, dummodo de peculiaribus facultatibus ne agatur 
pro quibus sacramentalis confessio expresse requiratur. 

Parochi tamen peculiarem facultatem habeant iubilares visita- 
tiones dispensandi, contrahendi ac commutandi ad normam Con- 
stitutionis “ Per Annum Sacrum”, sub n. VIII, 10, non modo cum 
de paenitentibus agitur, sed etiam cum de singulis fidelibus singulis- 
que familiis paroeciae suae. 


VI. Quandoquidem facultas absolvendi a peceatis et ab eccle- 
siasticis censuris, itemque dispensandi ab irregularitate hisce finibus 
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continetur atque circumscribitur, ita ut per piacularis anni cele- 
brationem semel tantummodo cum eodem paenitente exerceri queat, 
cum scilicet ipsemet iubilarem veniam primum lucretur (cfr. Const. 
“Per Annum Sacrum” sub n. VIII, 13) ; itemque tum solummodo, 
cum paenitens iam ab alio confessario facultatem habente per anni 
sancti decursum ab his peccatis atque censuris absolutus non fuerit, 
vel ab irregularitate dispensatus, summopere necesse est confes- 
sarios, ut munere suo rite fungantur, a quolibet paenitente hisce 
peccatis, censuris vel irregularitate irretito exquirere: 

1° utrum iam iubilarem veniam anno mpccccti lucrifecerit 
necne; 

2° quodsi eam non lucrifecerit, num, anno sancto MDCCCCLI 
vertente, a peccatis vel a censuris reservatis absolutus fuerit; vel 
ab irregularitate dispensatus. Etenim si ipse a die 1 mensis Ianuarii 
&. MDCCCCLI vel iam iubilarem veniam lucratus fuerit, vel iam fuerit 
a peccatis aut a censuris absolutus, vel denique ab irregularitate 
dispensatus, absolutionem et dispensationem eiusmodi iterum ob- 
tinere non potest. 

VII. Confessarii praediscant ac memoria teneant indicem pec- 
catorum, censurarum, poenarum impedimentorumque omnium, 
quorum absolutio vel dispensatio in facultatibus sibi concessis non 
comprehenditur; si qua autem elusmodi occurrerint, meminisse eos 
oportet, non aliter posse se paenitenti providere, quam lis religiose 
servatis quae Codex praescribit can 2254, 2290, 1045 § 3. 

VIII. Non praetermittant suam cuique paenitenti salutarem 
paenitentiam sacramentalem imponere, etiamsi sibi coniicere iure 
liceat paenitentem plenissimam Iubilaei veniam esse consecuturum. 

IX. Si quis in occultas censuras ob partem quoquo modo laesam 
inciderit, eum ne ante absolvant, quam parti laesae, etiam scan- 
dalum reparando damnumque sarciendo, satisfecerit: aut saltem, 
si eiusmodi satisfactionem praestare ante non possit, vere graviter- 
que promiserit se, cum primum licuerit, satisfacturum. 

_ X. Confessarii, qui a censuris etiam publicis absolvere possunt, 
hoc exploratum habeant: 

Qui aliqua censura fuerint nominatim affecti vel uti tales publice 
renuntiati, non posse eos tamdiu Iubilaei beneficio frui quamdiu in 
foro externo non satisfecerint prout de iure. Si tamen contumaciam 
in foro interno sincere deposuerint et rite dispositos sese ostenderint, 
posse, remoto scandalo, in foro sacramentali interim absolvi ad 
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finem dumtaxat lucrandi Iubilaeum, cum onere quam primum se 
subiiciendi etiam in foro externo ad tramitem iuris. 

XI. Ad peccatum quod attinet, per can. 894 reservatum ratione 
sui, confessarii absolutionem ne impertiant, nisi paenitens falsam 
denuntiationem formaliter retractaverit, et damna, si qua inde 
secuta, pro viribus reparaverit, imposita insuper gravi et diuturna 
paenitentia. 

XII. Si de casu agatur, etiamsi occulto, de quo ad can. 2342, pro- 
hibeant, sub poena reincidentiae, quominus paenitens in posterum 
ad illam religiosam domum eiusque ecclesiam accedat. Firmis 
quidem manentibus poenis, de quibus sub n. 2° eiusdem canonis 
agitur. 

XIII. Religiosos, apostatas a religione, ab excommunicatione can. 
2385 lata ne absolvant, quamdiu extra claustralia saepta perman- 
serint; attamen, si ii firmum habeant propositum ad religionem 
suam redeundi, congruo iisdem praefinito ad id exequendum tem- 
pore, in foro interno absolvant, ea condicione ut in censuram reci- 
dant si intra praefinitum tempus ad religionem non redierint. At 
ii moneantur, se, quamdiu extra suae religionis domum commoren- 
tur, ab actibus legitimis ecclesiasticis excludi, privilegiis omnibus 
suae religionis privari, Ordinario loci commorationis subiici, atque 
obnoxios esse, etiam postquam redierint, aliis poenis in can. 2385 
statutis. Religiosus autem fugitivus, etiamsi ex Constitutionibus 
suae religionis in excommunicationem inciderit, absolvi, rite dis- 
positus, in foro interno poterit, imposita obligatione ad religionem 
quam primum redeundi, eadem ratione eademque sub reincidentiae 
poena, ac pro apostatis a religione cautum est: praeterea, si sit in 
sacris, ea lege, ut suspensionem observet can. 2386 statutam. 

XIV. Cum de privatorum commutatione votorum agitur, id la- 
tiore quadam ratione accipiatur ita quidem ut confessarii, pro sua 
ipsorum prudentia, in opera etiam minoris meriti eadem vota com- 
mutare possint. 

XV. A lectione librorum prohibitorum, eorum praesertim qui in 
can. 2318 § 1 sub excommunicationis poena vetantur, ne quemquam 
absolvant, nisi is libros, quos penes se retinet, Ordinario aut confes- 
sario ipsi aut alii, qui facultatem eosdem retinendi habeat, ante 
absolutionem tradiderit: sin minus, se eos, cum primum potuerit, 
destructurum aut traditurum, serio promiserit. 

XVI. Ad facultatem quod attinet sacras visitationes commutandi 
vel dispensandi, haec animadvertenda sunt: 
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1° Cum aliquis dispensationem obtinuerit unam vel alteram 
ecclesiam aut oratorium invisendi, nulla facta obligatione aliam 
ecclesiam vel oratorium per commutationem visitandi, noverit idem 
sacras visitationes quatuor semper habendas esse, quae proinde in 
reliquis ecclesiis vel oratoriis fieri debent; ita quidem ut christi- 
fideles vixdum ex sacra aede post actam visitationem egressi, iterum 
atque illico in eam ingredi queant ad alteram visitationem per- 
agendam. Dispensatio autem alicuius ecclesiae visitandae idem non 
est ac sacrarum Visitationum numeri imminutio. 

2° Si quis vero, praeter dispensationem alicuius ecclesiae visi- 
tandae, sacrarum etiam visitationum numeri imminutionem petat, 
confessarii tot preces eidem recitandas praescribant, quot visita- 
tiones dispensatae fuere; quae quidem preces haud absimiles illis 
esse debent quae in sacris visitationibus adhibentur. 

3° Ad dispensationes et commutationes, de quibus supra, quod 
attinet, animadvertant confessarii se conscientiam suam esse onera- 
turos, si easdem inconsulto et sine iusta causa christifidelibus con- 
cesserint. 

XVII. Cum quatuor ecclesiarum visitatio non sit opus per se 
praeceptum, sed tantummodo iis impositum, qui libere velint Iubi- 
laei veniae participes fieri, id visitationis onus, quotiescumque a 
confessariis privilegiatis debet rationabili ex causa totum vel ex 
parte paenitentibus remitti, ne commutetur in alia opera, quae ad 
peragenda paenitens sit alio obligationis proprie dictae titulo ad- 
strictus. 

Ssmus D. N. Pius divina Providentia Papa XII hance “ Instruc- 
tionem ”’ in lucem edi iussit, ut constans et tuta omnibus praesto sit 
interpretatio et facultatum, quae vigebunt, et operum, quae prae- 
standa sunt ad veniam Iubilaei consequendam, per proximum pia- 
cularem annum, ad universum orbem extensum. 

Datum Romae, ex aedibus Sacrae Paenitentiariae, die xxvI 
mensis Decembris, anno MDCCCCL. 

N. Card. Canaut, Paenitentiarius Maior. 


“LokS. 


8. Luzio, Regens. 
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MIDNIGHT MASS AT EASTER 


The Sacred Congregation of Rites has issued a new ceremonial 
for the rites of Holy Saturday, providing that the latter should be- 
gin at an hour which would enable the celebrant to commence the 
Mass of Holy Saturday at approximately midnight of that day. 
The decree authorizing this procedure indicates that the arrange- 
ment is not to be regarded as a permanent one and that in any 
event it is not intended that it should supersede, as a matter of 
obligation, the traditional manner of performing the ceremonies of 
Holy Saturday. The Sacred Congregation expresses its desire that 
it should receive a report concerning the interest manifested by the 
faithful in the new opportunity provided them and a statement as 
to the general success of the innovation. The decree notes that the 
gradual transfer of the ceremonies of Holy Saturday from the eve- 
ning to the morning was made not without detriment to its original 
symbolism. Another reason assigned for the change is the fact that 
Holy Saturday is no longer a holiday and that as a consequence it 
is practically impossible for working people to assist at the liturgy 
when it is celebrated in the morning. 

The revised ceremonies are published in the Acta Apostolicae 
Sedis but publishers are forbidden to reprint them without the ex- 
press permission of the Holy See. It is provided in the decree that 
in cathedral and monastic churches in which the divine office is 
solemnly recited, the Matins and Lauds of Holy Saturday shall be 
recited in the morning and the other hours at appropriate times 
during the day. Therefore, in the case specified, Matins and Lauds 
will not be anticipated on Friday afternoon. The Paschal candle 
is blessed in the rear of the church before the procession: outside 
the main door, in the vestibule, or inside the church where the 
people can better follow the sacred rite. The “ Exultet” is pre- 
served with the insertion of a prayer for the civil authorities where 
formerly a prayer for the Emperor was sung. The first, fourth, 
eighth, and eleventh Prophecies are read, each with its Versicle and 
Oration. The Blessing of the Font occurs during the Litany of thee 
Saints. The Blessing of the Font is accompanied by a renewal of 
baptismal promises. Mass follows the Litany. 


* * * * * 
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PAPAL ENDORSEMENT OF EPISCOPAL DRIVE 


On January 31 Pope Pius XII sent a message to the hierarchy in 
the United States endorsing its Laetare Sunday appeal for five 
million dollars for the continuation of the operations of the Bishop’s 
Emergency Relief Committee and of the National Catholic Welfare 
Conference War Relief Services. Our Holy Father expressed the 
hope that the appeal which the hierarchy was about to make in his 
name would meet with the same generous response accorded it in 
the past so that he might be enabled even to increase his efforts to 
relieve the misery of those who are in want. He closed by bestow- 
ing his Apostolic Blessing on them, the clergy, the religious, and 
the faithful. 


* * * * * 


ASH WEDNESDAY PAPAL APPEAL TO CHILDREN 


In his Ash Wednesday address to the Catholic school children of 
America, Pope Pius XII urged them to make sacrifices in imitation 
of St. Paul who wished only to work, to suffer, and to die in order 
that he might help all men gain salvation. He spoke in behalf of 
the Bishops’ Fund for the Victims of War. He asked for not only 
alms but also for the fruits of daily Mass and Holy Communion 
and he requested them in the name of the suffering children in 
many parts of Europe and Asia. 


* * * * * 


EVENING MASS IN HUNGARY 


As a means of counteracting the evil effects of the communist 
program of compulsory meetings at Mass hours and other devices 
calculated to keep the faithful from Mass, inclusive of parades and 
so-called voluntary work projects scheduled so as to conflict with 
the time for Mass, it was permitted that in Hungary Mass might 
be celebrated in the afternoon or the evening on Sundays and holy 

“days, and that Holy Communion could be received by those who 
had observed the Eucharistic fast for three hours. A more recent 

-indult is more extensive in that it does not limit the use of this 
privilege to Sundays and holy days. 


* oo * * * 
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EVENING MASS IN CHINA 


The Papal Internuncio to China has given faculties to all or- 
dinaries in virtue of which they may permit the celebration of 
Mass at any hour when even a small congregation can be gathered 
together. When Mass is begun after eleven in the morning the 
celebrant and the faithful who wish to receive Holy Communion 
are bound to observe a fast from solids for three hours in advance 
and from liquids for one hour. 

Bishops have been urged to appoint a series of priests who can 
take over the government of their respective dioceses should the 
former be impeded in the exercise of their jurisdiction. 


* * * * * 
STATUS OF DAS KAPITAL 


L’Osservatore Romano avers that Marx’s Das Kapital falls 
within the number of forbidden books because it defends errors 
condemned by the Holy See. 


* * * * * 
SUSPENSION OF PSEUDO-MYSTIC 


The Supreme Sacred Congregation of the Holy Office has sus- 
pended a divinis an Italian priest, Vittorio Massetti, of the Diocese 
of Ripatronsone, for ascetical-mystical devotion practised in de- 
fiance of competent ecclesiastical authority. The priest has re- 
mained disobedient, it is stated, in spite of repeated warnings. It 
is also insisted that if he does not present himself to his bishop 
within thirty days he will be reduced to the lay state. A small 
_ group of priests who are followers of this man are exhorted to place 

themselves at the disposition of their proper ordinaries. They are 
threatened with penalty if they refuse to do so. 


a * * * * 


PATRONAGE OF GABRIEL 


The Archangel Gabriel has been proclaimed by the Sacred Con- 
gregation of Rites the patron of telephone and telegraph workers. 


* * * * * 


BLESSED ALBERICO CRESCITELLI 


The formal beatification of Blessed Alberico Crescitelli took place 
on February 18. 
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SECULAR 


RELIGIOUS TEACHING IN PUBLIC PLACES 


The right to hold religious meetings in a municipal park or in 
other public places was upheld in two decisions of the Supreme 
Court of the United States. One wonders how the same Supreme 
Court can hold that the doctrine of the separation of Church and 
State does not prevent religious meetings in tax-supported parks 
while it is insisted that the very same doctrine prevents the giving 
of religious instruction in tax-supported schools. The argument 
that the child must attend the school while the public can leave 
the park, if advanced in rebuttal, is readily seen to lack the ele- 
ments of adequate justification. It is true, indeed, that the child 
must attend the school, but there is no compulsion placed on him 
in any of the released-time programs requiring his attendance at 
religious instruction. Just as the individual can leave his bench 
in a park if it is too near the religious meeting, even though it is 
his favorite bench and is situated precisely in the spot that is most 
desirable in the park, so also the child who does not want to attend 
a religious instruction can leave the rocm, even though he might 
prefer to remain rather than go to the library or a study hall. Of 
course, it may be too much to expect consistency where the sacro- 
sanct secular character of the public school is concerned. 

The decisions to which reference was made in the foregoing para- 
graph were rendered in the case of Kunz v. People of the State of 
New York and Nitemotko and Kelley v. State of Maryland. 

The former case involved the appeal of a Baptist minister who 
was fined for scurrilous remarks made about Catholics and Jews in 
a New York City park. By an 8-1 decision the Court held un- 
constitutional a municipal ordinance requiring a police permit for 
the holding of a religious meeting in a park or other public place. 
The Court said, however, that if the speaker made remarks that 
~ stirred violence, he could be prosecuted under other police ordi- 
nances. 

In the Maryland case the issue was the alleged disturbance of the 
peace at Havre de Grace by two members of Jehovah’s Witnesses 
who, after failing to obtain permission from the city council for 
the use of a public park, proceeded to make use of it in spite of the 
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refusal. The Court unanimously held that the city council acted 
illegally in refusing the permission. It further insisted that the 
charge on which the appellants had been arrested had not been 
proved. 

Contradiction of the doctrine of the absolute separation of 
Church and State is also inherent in the practice of the exemption 
from taxation of benevolent institutions. This is noted in the argu- 
ment of the Harvard Law Review which, analyzing the theory 
on which tax-exemption has been accorded benevolent institutions, 
points to two theories: the public burden theory which argues that 
public exoneration should be accorded institutions carrying on tasks 
which otherwise the State would be compelled to assume; and the 
humanitarian theory which justifies the subsidizing of activities de- 
voted to humanitarian goals. Under either theory the State assists 
religion. If one were justified in looking to the Supreme Court of 
the United States for consistency, one might conclude that it had 
abandoned the public burden theory in view of its insistence that 
through the very fact that religion enters into the purpose or the 
activities of a school, that school automatically becomes a private 
school to which it is impossible to deflect directly any public money. 
If the school is a private school, it is not a public school; the next 
logical step would be to say that the private school does not carry 
a public burden. Whether even the justices of the Supreme Court 
would have the initiative to take that step, in view of the tremen- 
dous savings which private schools afford every taxpayer, one may 
be permitted to entertain a very considerable doubt. 

Indeed, one phase of the problem, the use of public schools for 
religious instruction, has found the Supreme Court of the United 
States consistent in regard to the doctrine of the absolute separation 
of Church and State but inconsistent in relation to the Court’s de- 
cisions regarding the use of public parks for the same purpose. In 
spite of the Court’s adverse ruling on the use of public schools for 
religion, Dr. Erwin L. Shaver, Director of Weekday Religious In- 
struction for the International Council of Religious Instruction, 
reporting in Religious Education, states that fourteen Attorneys 
General have interpreted the decision in the McCollum case as 
favorable to the principle that children may be excused for religious 
instruction during the time set aside for education. Only three At- 
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torneys General have come to the contrary conclusion. However, 
most of those who were favorable excluded the use of public school 
machinery and specifically of classrooms for the giving of the in- 
struction. In Champaign itself, religious instruction is given after 
school hours but in the public school buildings, though a rental fee 
is paid for the use of the buildings for this purpose. 


Reporting to the Division of Christian Education of the new Na- 
tional Council of Churches, Dr. Shaver said that 2,257,000 grade 
school and high school children participate in released time pro- 
grams held off the school grounds but during school hours (this 
number compares with two million children participants in 1948). 
He further estimated that of these, 1,250,000 are Protestant, 1,000,- 
000 Catholic, and 7,000 Jews. In his report in Religious Education 
Dr. Shaver admitted, however, that some twenty per cent of the 
communities which had previously sponsored released time pro- 
grams suspended them after the decision of the Supreme Court. 


The underlying impetus that stimulates the continuation of the 
programs in the measure indicated in the foregoing paragraph re- 
sults from the conviction of religious leaders that there is an un- 
deniable need that religious education shall go hand in hand with 
public school education, a point that was forcibly stressed at the 
first meeting of the Division to which Dr. Shaver made the report 
just noted. The argument in favor of it was vigorously advanced 
by Dr. Samuel McCrea, General Secretary of the National Council 
of Churches, and by Dr. Truman Douglas, of the Home Mission 
Board of the Congregational Christian Churches. 

In harmony with this point of view was the 3-2 decision of the 
Appellate Division upholding the constitutionality of New York 
City’s released time program under which children attending public 
schools are excused from their classes to attend religion classes one 
hour a week off the school premises. This ruling sustained the 
June finding of the Supreme Court in the same case. 

In prosecution of the same end a bill has been introduced into 
the Senate of Wisconsin allowing school boards to authorize teach- 
ers to suspend classes for a period of not over one hundred and 
eighty minutes per week to enable pupils to attend religious instruc- 
tion elsewhere. It specifies that classes in religion must be held in 
a place other than the public school building and that in no event 
may they be conducted in whole or in part at public expense. 
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The adverse view was exemplified in the ruling of the district 
board of trustees which held that the buildings of Marysville 
Union High School and of Yuba College (California) may not be 
used for religious meetings in reference to petitions made respec- 
tively by Christian Science groups who were scheduling three lec- 
tures a year and by a local Youth of Christ organization which 
was holding meetings during Brotherhood Week. 


* * * * * 


ADDRESSES OF ALIENS 


The Internal Security Act requires that aliens permanently resi- 
dent in the United States shall obtain from their local post offices 
the address report card form I-53 and, after providing the data de- 
manded, return it by hand, not by mail, to a post office clerk not 
later than January 10, 1951. 


RESTRICTION OF BUILDING PROGRAMS 


Federal restrictions on building do not affect the building of 
churches unless they will contain facilities not intended exclusively 
for worship. In spite of this, it is counseled that those who are 
concerned with the construction of new churches clear the matter 
through Washington before making embarrassing commitments. 
Parish halls are generally in the prohibited classification unless the 
facility is located in a defense area where it will be used exten- 
sively for service personnel or the families of the latter. As yet no 
restrictions have been placed on the construction of convents, 
monasteries, and other buildings needed primarily for residence or 
for worship, or on parochial schools, orphanages, homes for the 
aged, seminaries, and colleges. 


* * e * * 
DUTY-FREE TEXTILE MACHINES 


Congress has given exemption from import duty to textile ma- 
chines brought into the country for the instruction of students of 
religious, educational, or charitable institutions. 


* * * * * 


STATE INTERVENTION IN CHURCH AFFAIRS 


The doctrine of the absolute separation of Church and State will 
find itself tormenting the justices of the Supreme Court of the 
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United States if they attempt to rule on the issues in three cases in 
which courts have intervened in church disputes. The intervention 
occurred respectively in the following decisions: 

1) a decision sustaining the removal of a rector by an Episco- 
palian bishop; 

2) a decision appointing a mediator to hold a meeting to deter- 
mine whether a Baptist pastor shall retain his post; 

3) a decision authorizing Methodist factions to use a church on 
alternate Sundays and ordering them to carry their differences to 
the State Church Conference for a decision as to which faction 
should occupy the premises permanently. 


* * # * * 


COLLECTIVE BARGAINING REQUIRED OF SUNDAY 
SCHOOL BOARD 


By a 3-2 decision the National Labor Relations Board ordered 
the Sunday School Board of the Southern Baptist Convention, 
which publishes an extensive amount of literature, to engage in 
collective bargaining with the International Printing Pressmen’s 
and Assistants’ Union of North America, A. F. of L. This rule was 
made in contravention of the contention that the Board is not 
engaged in commerce within the meaning of the National Labor 
Relations Act inasmuch as it is a non-profit organization which is 
engaged in purely religious activities. 


*% * * * *% 


SOCIAL SECURITY BENEFITS FOR N.C.W.C. EMPLOYEES 


The National Catholic Welfare Conference is making old-age 
benefits and survivors’ insurance of the United States Social Secu- 
rity Act available to its employees. The 1950 amendment inserted 
in the Act makes it possible for tax-exempt religious, charitable, 
and educational institutions to participate in the social security 


program. 
*% % * * * 


SPANISH DIPLOMATIC RELATIONS 


Stanton Griffis of Boston has been named the Ambassador of the 
United States to Spain and Jose Felix Lequerica is Spain’s Am- 
bassador to the United States. The appointment of the Ambassa- 
dor follows as a consequence of the repeal in the Assembly of the 
United Nations last November of the resolution enacted in 1946 
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under which the nations withdrew from Spain the heads of their 
diplomatic missions. This snub dates, so far as the United States is 
concerned, to December 1945 when Norman Armour resigned his 
post as Ambassador to Spain. 


The naming of Sir John Balfour as Britain’s Ambassador to 
Spain came despite the fact the Britain abstained from voting on 
November 25 in the 38-12 ballot (with 12 abstentions) when the 
Assembly removed its boycott. 


* * * * = 


NEW MEXICO’S BIGOTRY IS APPEALING 


The efforts of the bigots in New Mexico, while they succeeded 
in the lower court in obtaining a partial victory, were not produc- 
tive of results entirely satisfactory to them in that, while the court 
excluded a certain group of religious from teaching in public schools, 
it did not exclude religious as such and did not declare unconstitu- 
tional the wearing of the religious garb. Therefore the appeal is 
made for a more gratifying decision on the part of the Supreme 
Court of the State. 

In addition to the ruling of the lower court of which mention 
has just been made, its decision also forbade the use of Church- 
owned property for public school purposes and regarded as uncon- 
stitutional the supplying of textbooks and bus transportation to 
children attending parochial schools. Under a ruling of the Attor- 
ney General, the textbooks are now given directly to the pupils. 
Moreover, sixteen of the schools involved in the decision have since 
been turned into parochial schools. Only seven of the original 
list of schools will be affected by the decision regarding the pres- 
ence in them as teachers of religious wearing the religious garb. 
In these seven schools no Catholic books are distributed; no re- 
ligious instruction is given before, during, or after school hours; no 
religious pictures or statues are present in the classrooms; and 
the Church owns none of the buildings involved. 

The argument of the appellees proposes the following points: 

1) the religious vows taken by the appellees do not infringe upon 
any of the constitutional rights of the appellants or of the children 
whom the religious teach; 
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2) the schools receive full value in services rendered by the 
appellees in return for their salaries; there is no legal prohibition 
against their contributing their salaries to their orders; 

3) the wearing of the religious garb is an exercise of the freedom 
of conscience guaranteed by the constitution; 

4) the use of Church-owned property for public school purposes 
is consistent with the constitution. 

The State Board of Education was asked by the Attorney Gen- 
eral for its views on the wearing of the garb and on the use of 
Church-owned property. In reply it adopted a resolution to the 
effect that members of any religious group wearing clothing of re- 
ligious significance should be removed from the public schools and 
that property owned by religious groups should not be leased by 
the State except in exceptional circumstances. The Attorney Gen- 
eral’s office has approved the resolution. This action came in the 
same week in which the Governor signed a bill authorizing the bus 
transportation of pupils attending non-public schools. The bill 
authorizes the counties to pay for this transportation out of gen- 
eral funds, but not out of educational appropriations or funds 
raised for education through taxation. 


* * * * * 
WHAT ARE PAROCHIAL SCHOOL CHILDREN’S 
FEET FOR? 


The American Association of School Administrators, representing 
School Administrators of the public school systems of the nation, 
went on record once more at its meeting in Atlantic City as opposed 
to either direct or indirect aid to non-public schools. 

A bill allowing parochial school children to use public school 
buses was reported favorably out of the Education Committee of 
the House in New Mexico. This report placed the bill on the House 
calendar. It had already been approved unanimously by the 
Senate. Passed by the House, it was signed by the Governor. 

Five Senators have introduced a similar bill into the Senate of 
Wisconsin, but the bill requires payment of fare on the part of the 
parochial school children riding the buses. The Executive Vice 
President of the Wisconsin Council of Churches has sounded a 
clarion call for ministers to consider steps to prevent inroads on the 
time-honored principle of Church and State, hoping, no doubt, for 
a repetition of the 1946 referendum defeat of similar legislation. 


= 
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A similar bill has been introduced in California but State De- 
partment of Education officials seem sanguine in their prediction 
that there is even less chance than in past sessions, in which such 
legislation failed to pass, that it will be enacted into law, in view 
of defense and other expenditures that confront the State. 

A bill of this kind has already died in committee in Montana 
meeting a fate similar to that meted a kindred bill in the previous 
session of the legislature. 


* * * * Fd 


TRADITIONAL SUBSIDY DENIED ARKANSAS 
PRESBYTERIAN COLLEGE 


A Presbyterian college at Clarksville, Arkansas, has surrendered 
its school of pharmacy because an annual appropriation of fifty 
thousand dollars received from the State has been ruled unconsti- 
tutional by the Supreme Court of that State. 


* * * * * 
EXEMPTION THREATENED IN MONTANA 


Aiming at taxing cooperatives, a bill has passed the House in 
Montana and gone to the Senate. It is drawn so loosely that it 
endangers the tax-free status of the incomes of churches and of 
charitable and educational institutions. 


* * * * * 
RAFFLE ARREST IN FLORIDA 


In what seems a test case to halt charity and church raffles, as 
well as bingo, a Catholic woman set up an ironing board in front 
of the entrance to the Dade County tax license office and solicited 
twenty-five cent donations for the Catholic Daughters of America, 
giving to those who made donations a ticket for an auto raffle in 
the Knights of Columbus Hall. She was arrested and charged by 
the Miami police with selling lottery tickets. She was given a 
thirty-day suspended sentence. 


* * * * * 
TORT IN MINISTER’S COUNSEL 
The Supreme Court of Canada has held that advice given by a 


priest or a minister within the limits of his functions as a religious 
or spiritual counselor is inviolable and that a priest or a minister 
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thus enjoys immunity, even though he makes an error, if he acted 
with reasonable prudence. 


* * * * * 


THE INFECTION SPREADS TO ONTARIO 


After five and a half years of study Ontario’s Hope Commission 
on Education has recommended that religious emblems of a de- 
nominational nature be removed from tax-supported schools and 
that the wearing of religious garb by the teachers in such schools 
be discontinued. It said that if it could recommend an educational 
system unfettered by the past it would vigorously oppose permissive 
authority for the establishment of denominational schools of any 
description as part of the system. 

In line with this unashamedly avowed bias it proceeded to out- 
line a policy that would restrict denominational schools within the 
limits of the first six grades, instead of within the limits of the first 
eight or ten grades which they are now allowed to have, receiving 
government grants and the school taxes paid by Catholic taxpayers. 

The minority report filed by the four Catholics on the Commis- 
sion insisted that any change in the right of Catholics to provide a 
ten-grade course would be beyond the power of the Provincial 
Legislature. Premier Leslie Frost recalled what he said last April 
that obviously the government and the people are not bound by the 
report and that they are not obliged to implement it in whole or 
in part. 

Catholics have enjoyed the right of what are called “ separate ” 
schools for more than a hundred years. These rights were con- 
firmed by the Pact of Confederation in 1867. In virtue of this 
status, Catholics have their own schools, elect their own school 
boards, employ their own teachers, and draw certain grants from 
the Ontario government. 


*% % * * * 


TREATIES DEMANDED EMBODYING DECLARATION 
OF HUMAN RIGHTS 


A conference of Presidents of International Catholic Organiza- 
tions meeting in Utrecht and representing twenty-two organiza- 
tions in eighty countries adopted a resolution denouncing flagrant 
and persistent violations of fundamental human rights throughout 
the world and saying that the Declaration of Human Rights of the 
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United Nations should not remain a theoretical document but 
should be the subject of an international treaty which would im- 
pose upon the signatory powers precise obligations with a guarantee 
of effective enforcement. 


* * * * * 


ANTI-COMMUNIST WORKERS OF THE AMERICAS 


At a conference of delegates from twenty nations of the Western 
Hemisphere representing seventeen million workers, an Inter- 
American Regional Organization of Workers was formed. Partici- 
pants in the conference included the CIO, the A. F. of L., and the 
United Mine Workers. The new organization will constitute a 
branch of the International Confederation of Free Trade Unions 
representing fifty million workers. 


* = * * * 


SCHOOL RELIGIOUS INSTRUCTION IN AUSTRALIA 


The State Parliament of Victoria, Australia, has passed a bill 
sponsored by the Ministry of Education providing for religious in- 
struction to be given in the day schools of the State by teachers 
chosen by the respective denominations and approved by the Minis- 
ter of Education. There will be no compulsory attendance required 
at the courses thus given. Moreover, teachers of secular subjects 
will in no case conduct the classes in religion. 


* * * * = 


DEGREE MONOPOLY RELAXED IN CUBA 


Under a new educational law the monopoly of the University of 
Havana in regard to the awarding of degrees has been removed. 
Private universities may, as a consequence, establish their own 
curricula and award degrees to those who successfully comply with 
their requirements. 


* * * * * 
BRAZILIAN CONFRATERNITY LOSES APPEAL 


A three-man Court of Appeals in a 2-1 decision reversed the de- 
cision of a lower court and upheld Cardinal de Barros Camara 
against the arguments of excommunicated members of a religious 
confraternity and sustained his reliance on canon 715 for the asser- 
tion of his right to preside at their meetings, to approve the election 
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of officers, and to reject those who were unworthy. The confra- 
ternity had refused to revise its statutes to bring them into con- 
formity with canon law to permit the episcopal supervision which, 
drafted in the days of anti-clericalism, they definitely excluded. 


* * * * * 


A CHILEAN POAU? 


Though the number of Protestants in Chile is extremely small, a 
Protestant message to the National Chamber of Deputies purported 
to represent three hundred thousand adults of Chilean nationality 
and protested against a bill authorizing the teaching of religion 
and ethics in Chilean public schools, a bill that had already passed 
the Senate. The protest insisted that the bill violates the principles 
of the constitution, creates an annoying privilege for a single faith, 
and serves to promote religious conflict when, above all differences 
of party or religion, the unity of all men is called for. 


* * & * * 


COURT SUPPORT OF VOCATION TO PRIESTHOOD 
IN ARGENTINA 


In Buenos Aires a court decision upheld the right of an eighteen 
year old to study for the priesthood notwithstanding parental op- 
position. 

* * * * * 
PAROCHIAL SCHOOL INSURANCE PAYMENTS 
IN NORTH IRELAND 


In Northern Ireland an amendment to the Education Act pro- 
vides for the payment from public funds of only sixty-five per cent 
of the employer’s share of the national insurance contributions in 
behalf of teachers in Church-controlled schools. In the case of 
teachers in State-controlled schools, the contribution is one hundred 
per cent of the employer’s share. The thirty-five per cent which 
Church-controlled schools must pay will place a yearly burden of 

_ about $70,000 on 650 Catholic and 250 Protestant schools. 


* * * * * 


FRAUDULENT IS THE WORD FOR THE PEACE DRIVE 


Valdo Magnani and other recently resigned communist leaders in 
Italy have described the communist peace offensive as fraudulent. 


* * * * * 
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MUNICIPAL SUBSIDY TO CATHOLIC INSTITUTE 
OF PARIS 


The Paris Municipal Council has granted a subsidy the equiva- 
lent of twenty-five thousand dollars to the Catholic Institute of 
Paris. 


RELIGIOUS IMPLICATIONS OF PORTUGUESE 
AMENDMENT 


An amendment to the Portuguese constitution has been intro- 
duced into the National Assembly. It defines Catholicism as the 
only officially recognized creed but provides for the separation of 
Church and State. It permits the practice of all other religions 
except those incompatible with the life and the physical integrity 
of the human individual and with good morals. Other constitu- 
tional provisions forbid the State to assign any religious building 
to any other purpose and provide that public cemeteries shall be 
secular in character and that any minister may practise his rites 
there. 


* *% * *% * 


PHILIPPINE OBSTACLES TO RELIGIOUS EDUCATION 


The Secretary of Justice has ruled that the Philippine govern- 
ment cannot compel religion to be taught in the public schools and 
that a law requiring this would be in violation of both the adminis- 
trative code and the constitution. The administrative code per- 
mits voluntary religion classes conducted by clergymen in the 
school buildings for those children whose parents request it. 

As to private schools, Commonwealth Act No. 180 declares that 
no private school may open without previous government permis- 
sion and that no private school is allowed in a place in which an- 
other school, private or public, offers similar courses. This applies 
even to seminaries and training schools for catechists. Moreover, 
a tax of one per cent is imposed on the gross income of all private 
schools derived from tuition and other fees. Failure to pay the tax 
results in a revocation of the government permit and of recogni- 
tion. When petitioned to suspend this levy, the President trans- 
ferred the collections from the Education Department to the In- 
ternal Revenue Bureau. Despite the risks, Catholic schools are 
being established without permits, though public announcement 
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has been made that such schools cannot be accredited; there is also 
the risk of criminal prosecution. 


% * ¥ % % 


CATHOLIC AID FOR INDIA 


The National Catholic Welfare Conference War Relief Services 
has sent about a million pounds of wheat to India as well as about 
one hundred and fifty thousand pounds of powdered milk and dried 
eggs. This relief has been allocated on the sole basis of need. Two 
tons of clothing were also sent there with the aid of the govern- 
ment of the United States, which furnished a plane for a combined 
shipment of this agency and the Red Cross. 

The Social Welfare Committee of the Catholic Association for 
International Peace has recommended that Congress should grant 
India two million tons of food grains without attaching political 
conditions of any kind. 


* * * * * 


ZONED EDUCATION IN BERLIN 


A new school law in the Soviet zone of Berlin requires all chil- 
dren between the ages of seven and eighteen to enroll in public 
schools within their residential districts. They may not, as a con- 
sequence, cross the zone boundaries to attend institutions beyond 
the control of the East German government. Thousands had been 
attending Catholic and Protestant schools in the Western sector. 


* % % *% * 


POLISH PERSISTENCE 


The communists in Warsaw have suppressed the offices of the 
five Apostolic Administrators designated by the Holy See in 1946 
for the former German territories ceded to Poland by the Hastern 
German communist government. They have replaced the deposed 
Administrators with apostate priests. 

All spiritual ministry in the armed forces of Poland is being sys- 
tematically suppressed in spite of an implied promise that the 
Church would have the right to provide chaplains for Catholics 
under arms. 

A special permit must be sought from the Polish civilian au- 
thorities by all who wish to go to church. This permit must then 
be handed to a police guard posted at the church. To ask for this 
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permit is considered the equivalent of asking for a ticket to Siberia. 
Only a decreasing number have the courage to do so. Religious 
services are permitted only early in the morning. 


*% * *% * * 


CZECHOSLOVAKIA STILL HAS A FEW CLERICAL 
VICTIMS LEFT 


An estimated three thousand of Czechoslovakia’s seven thousand 
priests are in prison or otherwise impeded from ministering to the 
people. Seventy per cent of the parishes are lacking a resident 
priest. A special permit is needed by priests for the making of a 
visit outside the boundaries of their respective parishes. This re- 
striction results in a woeful lack of knowledge on the part of the 
priests of church affairs in their own dioceses. Even diocesan bul- 
letins have been suppressed and information can be gleaned only 
from the pseudo-Catholic publications of the authorities. 

In April 1950 the authorities tried and sentenced ten high officials 
of religious orders; in December, the Auxiliary Bishop of Olomouc 
and eight priests met a similar fate; and in January, the Bishop of 
Spis, the Auxiliary Bishop of Trnava and the Byzantine Rite 
Bishop of Presov felt the sting of the oppressor’s pseudo-judicial 
calumny. The latest report has Archbishop Josef Beran banished 
from the See city of Prague. 

The Sacred Consistorial Congregation has declared excommuni- 
cated those persons in Czechoslovakia who have attacked the per- 
sons of Catholic bishops, who have cited them before secular tri- 
bunals, and who have interfered with the functioning of their office. 
Among the reprehensive acts it specifies the trials and the im- 
prisonment of bishops and priests and the banishment of Arch- 
bishop Beran. The decree of the Sacred Congregation of the 
Council of June 29, 1950 (The Jurist, XI [1951], 134), also inflicts 
specially reserved automatic excommunication on those who unlaw- 
fully usurp or permit themselves to be intruded into ecclesiastical 
offices. 


* * * * * 
MASS ARREST OF SEMINARIANS IN HUNGARY 


Hungarian police have begun the mass arrest of seminarians. A 
group of forty-three were recently deported to an unknown destina- 
tion. They had only a short time previously been transferred to 
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diocesan seminaries from small seminaries closed through the sup- 
pression of the religious orders that conducted them. To escape 
arrest many seminarians have discontinued their studies. 


* * * % % 


PERSON AND PROPERTY LIABILITY IN CHINA 


In retaliation for the action of the United States in regard to 
Chinese holdings in the United States, the communist government 
of China decreed on December 29 the freezing of all funds of the 
United States in China as well as the seizure of all property of the 
United States located there. On December 30 it announced a pro- 
gram to wipe out American influence in China, whether it be in the 
churches, in schools, or in cultural or relief organizations. As part 
of this program it was the government’s announced objective to 
bring all American-subsidized religious bodies in China under the 
complete management of Chinese believers and to encourage them 
to become independent and self-sufficient. In this process it was 
planned that some organizations would be absorbed by State agen- 
cies while others would be conducted by private agencies completely 
controlled by Chinese. Catholic hospitals, middle schools, and or- 
phanages valued at more than thirty million dollars are under the 
threat of seizure in virtue of this declared policy. 

A wave of arrests of Maryknoll brothers, sisters, and priests 
leaves little hope that Catholic American missioners will be allowed 
to carry on much longer. The arrests follow a systematic pattern 
and are prepared in advance through attempts to discredit all re- 
ligion as the enemy of the Chinese people, attempts readily attribut- 
able to the communist hatred of religion and to its promptness 
in associating religion with Americanism. The arrests are tied in 
with a plan to separate the people from their priests. This objec- 
tive is prosecuted also in other ways, v.g. by the torture of the 
native clergy in an effort to cause apostasies; by the imposing of 
the death penalty on those seen talking with a priest; by the seizure 
of nearly all the Catholic churches, schools, and seminaries; by 
punishment for assistance at Mass; and by an insistence on com- 
munist training for Christian groups. 


Book Reviews 


OSTERREICHISCHES ARCHIV FUR KIRCHENRECHT. 
Halbjahresschrift, I Jahrgang, Mai 1950. Heft I. Verlag Herold, 
Wein. Preis des Heftes 38 S. 


This is the first issue of a new review dedicated to the law of 
the Church and published under the direction of several professors 
of the University of Vienna. 

As could well be expected, the articles contributed to this new 
review are in keeping with the professorial status of their authors. 
This is especially true of the essays written by Professors Késtler 
and Pléchl. The former has written a penetrating article on Civil 
Law and the Church: the latter an equally discerning article on 
concubinage, marriage of conscience and coercion. 

The reviewer believes that a more useful account of this first 
number of Archiv can be made in reference to its general contents. 
This will provide some measure of security in determining whether 
one would care to subscribe for this new review. Accordingly, the 
following parts are to be observed. 

Essays and discussions form the backbone of this review. Some 
one hundred pages are devoted to this department. The next sec- 
tion contains matters of law which can be referred to as new. Both 
Papal and diocesan law are presented. Some material devoted to 
the law of the State is also offered. It is to be hoped that this de- 
partment will be kept exactly up to date and will, when possible, 
include all responses of the Holy See and statutes of dioceses as 
well as civil enactments bearing on the Church. 

A general chronicle is provided toward the end of the review. 
Book reviews are added and references made to pertinent articles 
in contemporary magazines. 

This first issue of Archiv is promising and if continued on the 
same plane will be of considerable benefit to students of the law 
of the Church. Every encouragement and hope for success is ex- 
tended to the directors and editors of this new review. 
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DE REFORMATIONE LITURGICA HERACLII LISOWSKY4J. 
M. M. Solowij, O.S.B.M. Series IT, Sectio I Analecta O.8.B.M., 
Vol. Il. Sumptibus PP. Basilianorum, Piazza della Madonna dei 
Monti, 3, Romae 1950. Pp. xi-128. Pretium in Italia 1200 lit. 
alibi 2 doll. amer. 


Another of the publications of the Order of Saint Basil has ap- 
peared. The present work deals with the projected liturgical reform 
of the Ruthenian Liturgy by Archbishop Lisowskyj of Polotsk 
(1784-1809). 

The author introduces his topic with brief biographical notes. 
The life of Archbishop Lisowskyj is reviewed and his place in the 
history of the liturgical reform movement is accurately established. 

The actual discussion of liturgical reform is divided into two 
parts. The first part considers in detail the several items which 
demanded correction. Obviously, these are the ceremonies of the 
Mass or Liturgy and the administration of the Sacraments. Vari- 
ous points of interest are discussed. It is, for instance, of some 
importance to realize that the gradual elimination of the sung Mass 
was considered by Archbishop Lisowskyj as an abuse to be cor- 
rected. The second part of this work is devoted to opinions regard- 
ing the work of reform. Both Catholic and Orthodox opinions are 
reported. 

The author closes his discussion with his own opinion. He main- 
tains that immoderate zeal was responsible for the poor success of 
the projected reform. Praise, however, is given to Archbishop 
Lisowskyj for his consultation with Rome in his efforts at reform. 

The appendix cites the text of several documents pertinent to the 
reform of the Ruthenian Liturgy. 

The author’s bibliography of sources, edited and unedited, and of 
references is worthy of commendation. There is no index. 

EDWARD ROELKER 

Tue Catuoric UNIVERSITY OF AMERICA 


Chronicle 


GENERAL 


His Eminence, Clemente Cardinal Micara has been appointed Vicar General 
of the City and the District of Rome, succeeding Francesco Cardinal Mar- 
chetti-Selvaggiani. Cardinal Micara retains his post as pro-Prefect of the 
Sacred Congregation of Rites, but surrenders that of Prefect of the Sacred 
Congregation of Religious. 

* * * * * * 

His Eminence, Giuseppe Cardinal Pizzardo has been named Secretary of 
the Supreme Sacred Congregation of the Holy Office, succeeding Cardinal 
Marchetti-Selvaggiani in that post. He continues to be Prefect of the Sacred 
Congregation of Seminaries and Universities. 

* * * * * * 

His Eminence, Aloisi Cardinal Masella, is now Archpriest of the Basilica 
of St. John Lateran, succeeding Cardinal Marchetti-Selvaggiani in that post. 
* * * * * * 

January 31, His Eminence, Edward Cardinal Mooney observed the silver 
jubilee of his episcopal consecration. 

* * x * = * 

On the silver jubilee of his episcopal consecration Most Rev. Gaetano 
Cicognani, D.D., Apostolic Nuncio to Spain, received the felicitations of the 
Spanish hierarchy and their gift of a chalice and a ciborium. 

* * * * * * 

Hon. Carolo Sommaruga, a Swiss, has been designated Liberia’s Envoy 

Extraordinary and Minister Plenipotentiary to the Holy See. 
* * * * * * 

February 5, Most Rev. Thomas A. Welch, D.D., Bishop of Duluth, cele- 
brated a Pontifical Mass in Sacred Heart Cathedral to observe the silver 
jubilee of his episcopal consecration. The sermon was preached by Most 
Rev. John Gregory Murray, D.D., Archbishop of St. Paul. 

* * * * * * 

January 9, Most Rev. Paul C. Schulte, D.D., Archbishop of Indianapolis, 
celebrated a Pontifical Mass of Thanksgiving to open the observance of the 
centennial of the arrival in the United States of the Sisters of St. Francis 


of Oldenburg. The sermon was preached by Most Rev. Karl J. Alter, D.D., 
Archbishop of Cincinnati. 


* * * * * * 
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March 27-30, the forty-eighth annual National Catholic Educational Asso- 
ciation was held in Cleveland. Associated with this convention was the meet- 
ing of three other educational bodies: the Jesuit Educational Association, 
the Catholic Business Educators’ Association, and the Catholic Music Edu- 


cators’ Association. 
* * * * * * 


March 27, 28, the twenty-fifth anniversary annual convention of the Ameri- 
can Catholic Philosophical Association was held in New York City. 
* * * * x * 


March 5-7, the nineteenth annual National Conference on Family Life was 


held in St. Louis. 
* * * * * * 


March 31, April 1, the annual meeting of the National Council of Catholic 
Men was held in Washington, D. C. 

* * * * * * 

Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, offered the 
prayer at the inauguration of Gov. Paul A. Dever, of Massachusetts. 

* * * * * * 

Most Rev. Hubert Newell, D.D., Coadjutor Bishop of Cheyenne, offered 
the prayer at the inauguration of Gov. Frank E. Barrett, of Wyoming. 

J * * * * * * 

January 13, His Eminence, Francesco Cardinal Marchetti-Selvaggiani, Dean 
of the Sacred College and Vicar General of the City and the District of 
Rome, died at the age of 79. 

* x * * * * 


DIGNITIES 


February 22, the Most Reverend Apostolic Delegate consecrated Most 
Rey. Maurice Schexnayder, Titular Bishop of Tuscamia and Auxiliary of the 
Diocese of Lafayette, in the Cathedral of St. Louis, New Orleans. The co- 
consecrators were Most Rev. Jules B. Jeanmard, D.D., Bishop of Lafayette, 
and Most Rev. L. Abel Caillouet, D.D., Auxiliary of New Orleans. The 
sermon was preached by Most Rev. Charles P. Greco, D.D., Bishop of 


Alexandria. 
* * * * 4 * 


April 11, the Most Reverend Apostolic Delegate will consecrate Most Rev. 
Toseph L. Federal, D.D., Titular Bishop of Appiaria and Auxiliary of Salt 
Lake, in the Cathedral of the Sacred Heart, Raleigh, North Carolina. The 
co-consecrators will be Most Rev. Vincent 8. Waters, D.D., Bishop of Raleigh, 
and Most Rev. Eugene J. McGuinness, D.D., Bishop of Oklahoma City-Tulsa. 

* * * * * * 

Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, consecrated 
Most Rev. Lorenz Kogy, D.D., Titular Bishop of Comana and Vicar General 
of His Eminence, Cardinal Gregory Peter XV Agagianian. The consecration 
toox place in Holy Cross Cathedral, Boston. The co-consecrators were Most 
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Rev. John J. Wright, D.D., Bishop of Worcester, and Most Rev. Mesrop 
Habozian, D.D., Abbot General of the Viennese Mechitarists. 
* * * * x * 

March 16, the Most Rev. Ildebrando Antoniutti, Apostolic Delegate in 
Canada, consecrated Most Rev. Albert F. Cousineau, CS.C., D.D., Coadjutor 
of Cap Haitien, Haiti, in St. Laurent’s Church, Montreal. The co-consecrators 
were Most Rev. Norbert Robichaud, D.D., Archbishop of Moncton, New 
Brunswick, and Most Rev. Eugene Limoges, D.D., Bishop of Mont-Laurier. 
The sermon was preached by Most Rev. Paul-Emile Leger, D_D., Archbishop 
of Montreal. 

* * * * * = 

January 24, Most Rev. Edwin V. Byrne, D.D., Archbishop of Santa Fe, 
blessed Rt. Rev. Dom. Columban Hawkins, O.CS.0., first Abbot of the Cis- 
tercian Abbey of Our Lady of Guadalupe, Pecos, New Mexico. The blessing 
took place in St. Francis Cathedral, Santa Fe. 

* * * * * = 

Rt. Rev. Baldwin Dworschak, OS.B., D.D., has been elected Coadjutor 

Abbot of St. John’s Abbey, Collegeville, Minnesota. 
* * * * * * 

Very Rev. John Nicholas Tanaskovic, O.M.I., has been appointed Pro- 

vincial of the Southwestern Province of the Oblates of Mary Immaculate. 
* * * * * * 

The following have been named Protonotaries Apostolic: Rt. Rev. Msgrs. 
William J. Kubelbeck, V.G., of the Diocese of Superior, and Patrick F. 
Kennedy, V.G., of the Diocese of Salt Lake City. 

* * * * * * 

The following have been named Domestic Prelates: Rt. Rev. Msgrs. Joseph 
F. Connolly and Arthur E. Murphy, of the Archdiocese of New York; Daniel 
B. Harrington, of the Diocese of Helena; John B. Donahie, John W. Kerrigan, 
and Roland T. Winel, of the Diocese of Columbus; Michael Fox and Patrick 
E. Nolan, of the Diocese of St. Augustine; and L. Roy Aycock, of the Diocese 
of Alexandria. 

* * * * * * 

The following have been named Papal Chamberlains: Very Rev. Msgrs. 
Daniel J. Donovan and James B. Nash, of the Archdiocese of New York; 
and Harry §. Connelly and Harold O’Donnell, of the Diocese of Columbus. 

* * * * * * 

Rt. Rev. L. J. Massebiau, of the Diocese of Lafayette, Louisiana, has been 

named an honorary canon of the Cathedral of Rodez. 
* * * * * * 

Cecil A. Fitch, of the Diocese of Salt Lake City, has been named a Knight 
of St. Gregory the Great. 

* * * * * * 
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The decoration Pro Ecclesia et Pontifice has been awarded to Miss Mar- 
garet E. Carlin, of the Diocese of Salt Lake City. 
* * * * * * 
The Laetare Medal has been conferred on John Henry Phelan, of Beau- 
mont, Texas, as a man who has shared his material wealth with the Church 
in gifts which are marked with deep humility and which are seldom made 


public. 
* * * * * * 


The Aquinas Medal was conferred on Jacques Maritain by the American 
Catholic Philosophical Association at its twenty-fifth anniversary annual 
convention in New York City, March 27, 28. 


* * * * * * 


The John Gilmary Shea Medal was conferred by the American Catholic 
Historical Association at its thirty-first annual meeting in Chicago, Decem- 
ber 30, on John H. Kennedy for his work, Jesuit and Savage in New France. 


* a * * * * 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


I. Date: February 15, 1951. 
A participating seminar under the leadership of Dr. Franklin F. Russell. 


Title: “A Theory of Social Interests”, a study based on an article under 
the same title written by Roscoe Pound as reprinted in Readings in Juris- 
prudence by J. Hall (Indianapolis: Bobbs-Merrill Co., 1938). 


II. Date: March 8, 1951. 


Author: Brendan F. Brown, D.Phil. (Oxon.), LL.M., J.U.D., Dean, School 
of Law, The Catholic University of America. 


Title: “ Genocide and the Jus Gentium”. 
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